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Memorandum
At the February 2012 meeting, the Commission raised several issues regarding a potential project involving New Jersey Department of Environmental Protection v. Exxon Mobil Corp., 420 N. J. Super. 395 (2011) (“Exxon Mobil”). Exxon Mobil addressed the inclusion of common law claims in the Limitations Periods Provision of the New Jersey Brownfield and Contaminated Site Remediation Act, N. J. S. 58:10B-17.1(c) (2001) (West) (hereinafter “Section 17.1”). Because the issues are numerous and complex, they will be discussed in segmented form below.
Background of NJ Environmental Law

Environmental law in New Jersey is a combination of government regulation and private action. Regulatory oversight is performed by the New Jersey Department of Environmental Protection (“DEP”) pursuant to the Administrative Procedure Act, N. J. S. §§ 52:14B-1 et seq. (1969) and various environmental statutes which delegate enforcement authority. The DEP is charged with the responsibility to monitor and regulate the discharge of hazardous materials. The DEP is also tasked with monitoring and remediating certain hazardous discharges pursuant to state environmental statutes (e.g. the Spill Compensation and Control Act, N. J. S. §§ 58:10-23.11 et seq.).  The DEP utilizes permitting schemes, taxing powers and adjudicatory tools at common law to maintain the integrity of New Jersey’s air, water, and soil. In complex cases, the DEP may bring actions pursuant to environmental statutes and additional claims under common law. 


In Exxon Mobil, the New Jersey Appellate Division held that the statute of limitations in N. J. S. 58:10B-17.1 ( “Section 17.1”) applies to both statutory actions and common law claims brought by the DEP.
 Section 17.1 provides two time frames for bringing a judicial action which differ based on the purpose of the action. If the state seeks environmental damages, regardless of whether the cause of action is statutory or based in common law, the statute of limitations is three (3) years. If the state seeks environmental remediation, regardless of whether the cause of action is statutory or based in common law, the statute of limitations is five and one half (5 ½) years. More importantly, the accrual for any action under Section 17.1 begins when a site is closed or remediated, whichever is later. In application, this distinction provides the DEP much more time to bring an action. A private citizen bringing an identical action would be bound by two years from discovery of the damage. 

Because Section 17.1 only applies to actions brought by the State of New Jersey, the statute of limitations for private actions is not explicitly affected by Section 17.1. See N. J. S. 58:10B-17.1.(a) and (b). However, in the context of complex multi-party litigation, private actions under New Jersey environmental law may be integrally linked to DEP actions. Private actions constitute the second component to New Jersey’s environmental laws and must be considered when analyzing changes to public regulation.   

Environmental actions afforded private citizens derive from both statute and common law.  Certain environmental statutes provide for a private right of action. See Private Right of Action under the New Jersey Spill Act,  N. J. S. A. § 58:10-23.11f(2)(a). However, private rights of action under environmental statutes are frequently narrow in application and provide limited remedies. See id. (discussing remedies going to the cleanup costs but not providing for damages related to the destruction of private land). Additionally, certain environmental actions are delegated to the exclusive, regulatory jurisdiction of the DEP and provide private citizens with limited remedy. 

In 1974, New Jersey enacted the New Jersey Environmental Rights Act, N. J. S. §§ 2A:35A-1 et seq (“ERA”), in an attempt to ensure consistent enforcement by the DEP. In addition to authorizing citizen suits to enforce other environmental laws, the ERA also creates a new substantive cause of action to protect the environment from "pollution, impairment or destruction" except where "the conduct complained of constitutes a violation of a statute, regulation or ordinance which contains a more specific standard" for pollution control. See N. J. S. § 2A:35A-4. Citizens who possess the requisite standing and fulfill other requirements, such as exhaustion of available administrative remedies, can seek to overturn agency decisions to grant permits or adopt rules. See id. However, while ERA appears to create a broad cause of action, its narrow purpose is to confer standing to a private plaintiff to enforce other New Jersey environmental statutes as alternative to inaction by government. For example, in Mayor and Council of Borough of Rockaway v. Klockner & Klockner, 811 F.Supp. 1039 (D.N.J. 1993), the Federal District Court for the District of New Jersey found that ERA was only applicable to instances where the government had not acted. Private plaintiff standing is conferred by ERA only if the government has failed to exercise a mandatory function. See id; see also Ironbound Health Rights Advisory Com'n v. Diamond Shamrock Chemical Co., 216 N.J.Super. 166 (N.J. Super. Ct. App. Div. 1987) (ERA does not afford a citizen the right to compel State to perform a discretionary function). Additionally, certain statutory actions may be unavailable in a private suit. See The Realty Improvement Sewerage and Facilities Act, N. J. S. 58:11-23; Jalowiecki v. Leuc, 182 N.J.Super. 22 (N.J. Super. Ct. App. Div. 1981) (finding no civil remedy for violations of the Realty Improvement Sewerage and Facilities Act, N. J. S. 58:11-23 (1954)). Because statutory actions may be fairly limited in application, private plaintiffs rely heavily on common law claims of nuisance, trespass and strict liability. 


Since the landmark decision of State, Dept. of Environmental Protection v. Ventron Corp., 94 N.J. 473 (1983), wherein the New Jersey Supreme Court found an owner strictly liable for toxic wastes that escaped from their property, claims for strict liability have accompanied almost all environmental actions by private plaintiffs. Similarly, nuisance and common law trespass have remained viable causes of action for citizens seeking compensation for damage to their private property. Plaintiffs may also have available to them several other common law causes of action, including unjust enrichment (to recover cleanup costs that should have been borne by the defendant), see Russell-Stanley Corp. v. Plant Indus., Inc., 250 N.J. Super. 478 (Ch. Div. 1991), fraudulent or negligent misrepresentation or concealment (of contamination or other dangers),  see H. Rosenblum, Inc. v. Adler, 93 N.J. 324 (1983); and tortious (negligent or willful) failure to remediate, see Mayor and Council of Borough of Rockaway, supra. The statute of limitations for these types of actions is six (6) years. N. J. S. § 2A:14-1. Because environmental torts may be concealed, latent or delayed in their damages, the discovery rule is almost always applicable. See e.g. Ayers v. Jackson Twp., 106 N.J. 557 (1987). 

In application, the binary system of environmental law has been problematic. Problems often arise in the context of litigation. Because public enforcement may preempt private sector actions stemming from the same facts, there can be complications with determining the appropriate statute of limitations. Preemption of private actions by agency enforcement is a significant problem. Timing is a major factor when considering subsequent litigation. While case law has recognized the need to scrutinize the relationship between citizen suits and agency enforcement activities, there has been no uniform response by the courts or State Legislature. The first case to discuss this potential overlap was Howell Tp. v. Waste Disposal, Inc., 207 N.J. Super 80 (N.J. Super. App. Div. 1986).


In Howell Tp., the Howell relied on the Environmental Rights Act and the Spill Act in a suit for injunctive relief and other remedies against the owner and operator of a contaminated landfill. After the DEP successfully intervened as a plaintiff in the matter, the issue was raised as to whether the Howell’s citizen suit could proceed, given the state's presence as a party plaintiff itself. In its analysis of the standing issue, the Appellate Court posed the following questions: "[W]hat then are the rights of the initial plaintiffs? Are they ousted of standing? Should they be allowed to remain as nominal parties? May they enjoy co-equal plaintiff status with the DEP?" 207 N.J. Super 80, 93. The Appellate Court did not resolve the matter explicitly, but adopted a flexible, case-by-case approach:


We believe that the determination of whether DEP, in a given situation, has exercised properly its preemptive jurisdiction should be resolved by the court when it is asserted that, DEP has failed in its mission, neglected to take action essential to fulfill an obvious legislative purpose, or where it has not given adequate and fair consideration to local or individual interests. In other words where the state agency has failed or neglected to act in the best interest of the citizenry or has arbitrarily, capriciously or unreasonably acted, then a court should permit interested persons to continue with enforcement under the Environmental Rights Act.

N.J.Super. 80, 96. The holding of Howell Tp. reflects the current ambiguous standard of preemption. Howell Tp. acknowledges that it is the government's responsibility to act first. See id.  However, while the holding attempts to respect the private citizen’s statutory right to litigate for environmental protection, it overlooks the stringent standards of the Environmental Rights Act. 

Theoretically, expanding the scope of Section 17.1 would have minimal impact on private actions and private statutes of limitations. Unfortunately, in application, there may be tolling issues. New Jersey’s binary system of environmental law contains a problematic area of regulatory preemption. Different environmental statutes are affected in unique way, and the problems of overlap and preemption complicate the statute of limitations for private actions. If a private party attempts to join an action initiated by the DEP, but is precluded from joining by a trial court, it is unclear whether the statute of limitations for the private action is tolled. Conversely, if a private action results in remediation or partial remediation of a site, it is unclear whether the statute of limitations under Section 17.1 runs against the DEP’s potential claim. Because Howell Tp. describes the residual citizen claim as an Environmental Rights Act Claim, it is not apparent whether common law claims are affected. While the Commissioners did not address these issues at the February 2012 meeting, these are additional problems to consider.

Because of the complex, overlapping issues between private litigation and public enforcement, Staff has contacted Professor Steve Gold, a full-time professor at Rutgers School of Law and a former Senior United States Attorney for the Department of Justice in the Environmental Enforcement Sector. Professor Gold is currently traveling and is scheduled to discuss these issues in mid-April.
Context of Issues Discussed in February

At the February 2012 Commission meeting, Commissioner Burstein voiced concerns about actions between private parties under Section 17.1. Commissioner Burstein was concerned that Section 17.1 may obstruct innocent defendants from seeking contribution from previous owners and potentially liable parties. As aforementioned, Section 17.1 is applicable only to actions initiated by the DEP. See N.J.S. 58:10B-17.1. As a result, Section 17.1 directly influences private litigation in two instances: 1) actions for contribution and/or indemnification; and 2) potential defenses asserted by responsible parties post-litigation. Problems arise in the application of specific statutes and may skew interpretation of common law principles.
Commissioner Bunn indicated that permissive language in Section 17.1 appeared problematic and may create further problems of interpretation. He felt that remediation described in Section 17.1 could be considered discretionary; thus implying that the DEP could use the threat of remediation or damages without tolling the statute of limitations. Finally, Commissioner Bell indicated that the title of Section 17.1, “Commencement of Civil Actions Under Environmental Laws, Limitations; Definitions,” is confusing given that the section is intended to provide an extension of time.
Actions Under The Spill Act


The Spill Compensation and Control Act provides an explicit right of contribution between two potentially responsible parties:

Whenever one or more dischargers or persons cleans up and removes a discharge of a hazardous substance, those dischargers and persons shall have a right of contribution against all other dischargers and persons in any way responsible for a discharged hazardous substance or other persons who are liable for the cost of the cleanup and removal of that discharge of a hazardous substance.

Spill Compensation and Control Act, N. J. S.  § 58:10-23.11f(a)(1). However, the Spill Act does not contain a statute of limitations for cost recovery actions against private defendants by innocent private parties. It appears that the general limitations period of six years for actions for any tortious injury to real property should apply, but the issue has not been resolved by the courts. But cf. Pitney Bowes, Inc. v. Baker Indus., Inc., 277 N.J. Super. 484, 489 (App. Div. 1994) (contribution actions under Spill Act are not subject to any time bar); and see Reichhold, Inc. v. U.S. Metals Refining Co., 655 F. Supp. 2d 400 (D.N.J. 2009) (applying six-year period). However, the operation of the Spill Fund, which is the major financial component of the Spill Act, complicates subsequent actions which depend on timely filing. An explanation of the Spill Act is required to understand the distinction and its implications. 


The Spill Act taxes corporations for the transfer and storage of hazardous chemicals. The revenue generated from this tax is used as a remediation fund. Spill Compensation Fund  N. J. S. § 58:10-23.11i (1985). The purpose of the Spill Fund is to finance the prevention and cleanup of oil spills and hazardous-waste discharges and to compensate businesses and other people damaged by such discharges. See Legislative Findings and Declarations N. J. S. § 58:10-23.11a. Due to financial constraints, corporate defendants may be unable to remediate the full effects of a spill. The Spill Fund is designed to circumvent this problem by providing immediate cost relief to victims seek remediation of their property. In more catastrophic scenarios, the Spill Fund compensates victims for the physical destruction of their property. The Spill Act outlines a procedure for filing third party claims against the fund. See N. J. S. § 58:10-23.11k1. The statute of limitations for filing a claim against the Spill Act is one year from the date of discovery of damage. N. J. S. § 58:10-23.11k. 

Due to the language and function of the Spill Act, it is unclear whether payment to a third party constitutes remediation pursuant to Section of 17.1. If payment from the Spill Fund is considered remedial action, it will trigger the tolling of the statute of limitations under Section 17.1. The triggering language for both the damages and remediation sections of Section 17.1 provide that “no cause of action shall be deemed to have accrued prior to January 1, 2002 or until the contaminated site is remediated or the sanitary landfill has been properly closed, whichever is later.” N. J. S. § 58:10B-17.1. If a private action is initiated and awarded finances via the Spill Fund, does this constitute remediation of a site pursuant to Section 17.1? If yes, this would initiate the tolling of the statute of limitations against the state. Additionally, does payment from the fund to a third party provide sufficient notice to other potential victims, thus initiating a tolling of the discovery rule? While the former issue is something to consider for the purposes of regulation, the latter issue may always be an issue of fact.
Potential Problems Under Era

The Environmental Rights Act (“ERA”) provides “injunctive relief when a defendant violates an environmental statute, as well as when the conduct is otherwise harmful to the environment. The act also provides for civil penalties “as provided by law.” Citizens Suits and Defenses Against Them, ST038 ALI-ABA 627, 661. However, the ERA does not itself confer any substantive rights. Mayor and Council of Borough of Rockaway v. Klockner & Klockner 811 F.Supp.1039, 1054 (D.N.J. 1993). Instead, it grants private plaintiffs standing to enforce other New Jersey environmental statutes “as an alternative to inaction by the government which retains primary prosecutorial responsibility.” Id. The government is “entrusted initially with the right to determine the primary course of action to be taken.” Howell Tp v. Waste Disposal, Inc., 207 N.J.Super. 80, 95 (App.Div.1986). Where the government has failed or neglected to act in the best interest of the citizenry or has arbitrarily, capriciously or unreasonably acted, a private plaintiff can bring an action under the ERA. Id. at 96. Thus, the primary goal of the ERA is to limit lawsuits by private litigants to those instances where the government has not acted. Borough of Rockaway, 811 F.Supp.1039, 1054 (D.N.J. 1993). As a result, no private action exists against a state agency where remediation is discretionary. See Ironbound Health Rights Advisory Com’n v. Diamond Shamrock Chemical Co., 216 N.J.Super. 166 (App. Div. 1987) (ERA act does not afford a citizen the right to compel State to perform a discretionary function). The statute of limitations for bringing an ERA action is not provided for by statute nor has it been addressed by case law. It is questionable whether an ERA action should fall within the scope of Section 17.1 because it derives from citizen action. Additionally, in the situation where DEP regulation preempts and precludes a citizen from joining an action, it is unclear whether the citizen can retain common law actions against a private defendant. For example, if the DEP does not act and a citizen files suit under ERA, are the private common law claims timely? The inclusion of ERA actions in Section 17.1 would greatly complicate the appropriate tolling of the statute of limitations. The existence and use of ERA indicates that private plaintiffs frequently wait for government intervention prior to initiating private suits. Because Section 17.1 directly impacts timing of a private suit, it is important to consider how ERA actions may be affected and conduct further research.
Common Law Actions For Contribution and Indemnification

Common law claims for contribution appear unaffected by Section 17.1. The Joint Tortfeasors Contribution Law does not set forth a limitation period during which one joint tortfeasor must institute his or her action against the other. See Cooper v. Philadelphia Dairy Products Co., 34 N.J. Super. 301 (Law Div.1955). The general rule is that joinder is generally held proper where the original defendant alleges facts showing that the additional defendant is liable to the former. The fact that the statute of limitations will bar the plaintiff from a direct recovery against the additional defendant has no effect on the defendant’s right to enforce his or her claim for contribution or indemnification. For example, the Department of Environmental Protection (DEP) brings an action against Defendant One, an industrial company, the day before the statute of limitation expires. The time period is delegated exclusively by Section 17.1. The litigation stems from leaked toxins at Defendant One’s site. Defendant One has operated on the site for five years. Prior to this time, Defendant Two operated a similar facility at the site using similar chemicals. In its action for damages and remediation, DEP asserts statutory and common law claims. At the onset of litigation, DEP obtains an injunction against Defendant One which requires Defendant One to cease operations. After two years of protracted litigation, DEP obtains a judgment against Defendant One for the common law strict liability claims. Discouraged at the result of the judgment and believing that Defendant Two is partially responsible for the costs of cleanup, Defendant One initiates an action against Defendant Two for contribution. Defendant One would not be precluded from pursuing this action.


In this scenario, the statute of limitations for contribution does not begin to run until a judgment is entered against the original defendant. See McGlone v. Corbi (1971) 59 N.J. 86, 95. This is because the cause of action owned by the plaintiff is distinct from the cause of action arising out of the duty of the additional defendant to indemnify the defendant. Id. The courts have concluded that a defendant who is sued by a plaintiff by reason of the alleged negligence of the defendant, may serve a third-party complaint for contribution upon a third-party whom the defendant alleges to be a joint tortfeasor with him or her, even though more than two years have expired from the date of the original injury to the plaintiff. [image: image1.wmf]

In other words, the expiration of the period of the two-year statute of limitations is not a bar to the serving of this third-party complaint. Id.
Because the statute of limitations for contribution does not initiate until a judgment is made, a potentially responsible party need not be joined and the entire controversy doctrine does not apply. See N.J.S. 2A:53A-1; see also Conway v. Mister Softee, Inc., 91 N.J. Super. 179 (Co.1966) (finding that a judgment tortfeasor may sue a joint tortfeasor for contribution even though the judgment tortfeasor failed to implead joint tortfeasor in original action) affirmed 93 N.J.Super. 286, 225 A.2d 707, certification granted 48 N.J. 578, affirmed 51 N.J. 254; but see SC Holdings, Inc. v. A.A.A. Realty Co., 935 F.Supp. 1354. (D.N.J. 1996) (finding that an ‘agreement’ between plaintiff and Environmental Protection Agency was not elevated to status of “judgment” by formal judicial proceeding, as required for plaintiff to establish prima facie case under New Jersey Joint Tortfeasor Contribution Act against other potentially responsible parties; plaintiff’s agreement with EPA did not bar EPA from instituting action against any of defendants). In the context of lengthy environmental actions, where litigation may be protracted, actions for contribution may be delayed for years. While the status of a “judgment” may sometimes be ambiguous, see SC Holdings, 935 F. Supp. 1354, the inclusion of common law claims in Section 17.1 would have minimal impact on private actions of contribution and indemnification. 
Continuing v. Permanent Nuisance: Incentivizing Misclassification

The inclusion of common law claims of nuisance in Section 17.1 may complicate the frequently-litigated distinction between permanent and temporary nuisances. The distinction between permanent and temporary nuisance, or permanent and temporary trespass is a critical distinction. Claims for permanent nuisance or trespass are finite; after the expiration of the statute of limitations, they cannot be renewed. In contrast, the statute of limitations runs anew each day that a temporary nuisance or trespass occurs, allowing the plaintiff to bring damage claims that occurred within that limitation period. If Section 17.1 is extended to include both types of common law nuisance, the DEP would have incentive to renew actions for temporary nuisance, even when such nuisance has ended. 
Multi-Jurisdiction Litigation


Extending Section 17.1 to include common law claims may complicate actions brought in federal court. Due to the already complex administrative system, it is unclear what specific effects this change would have. Staff has determined that several federal actions may be problematic.

As aforementioned, the language of Section 17.1 indicates that the statute of limitations is only applicable to New Jersey environmental law and actions brought by the DEP. While state law is frequently the first level of regulators private citizens interact with, a federal permitting scheme is in place for many environmental systems. For example, the regulation of safe drinking water is monitored by the DEP, but at the direction of the United States Environmental Protection Agency (“EPA”). The EPA may bring certain administrative actions against private parties for non-compliance and/or violation of environmental laws. Similar to enforcement actions initiated by the DEP, the EPA may bring common law claims with statutory actions. These actions are brought in administrative courts or federal courts depending on amount of damages. Actions that do not reach a certain monetary amount are dealt with administratively. This scheme of enforcement has significant implications for actions which reach federal courts. It is unclear pursuant to the Erie Doctrine and current federal law whether the state’s statute of limitations would apply to the EPA’s common law claims in federal court. Federal law provides six years for an action to be commenced. Time for Commencing Actions by the United States, 28 U.S.C.A. § 2415. This statute does not provide the EPA with a triggering clause (i.e. the EPA cannot wait until the site is remediated). Because there is no diversity between the EPA and the prospective defendant, it is unclear whether the Erie doctrine would apply. Staff is uncertain about the application of a common law claim in an EPA action. The issue of federal involvement was briefly brought up in Exxon Mobil, the case which initiated this project. See 420 N. J. Super. at 410.


In Exxon Mobil, the Defendant argued that expanding Section 17.1 to common law claims would result in absurd results in the situation of a larger federal suit. See Exxon Mobil, 420 N.J. Super. at 410. The Defendant posed that due to New Jersey’s entire controversy doctrine, the “DEP [would] need to bring common law claims before site remediation would be complete, when the full natural resource injury may not yet be known.” Id. While this result “would only occur at the unusually large and complex sites,” the Appellate Court acknowledged that the case at hand constituted a complex site. Id. (“The site remediation investigations for defendant's sites remain ongoing after eighteen years”). The Appellate Court considered the effect of inserting common law claims in the context of the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et. seq.  (“CERCLA”).
 The Appellate court dismissed the defendant’s argument, finding that “[n]atural resource damage claims are not permitted under CERCLA while remedial work is underway at a Superfund Site.” 420 N.J. Super. at 410; see also 42 U.S.C.A. § 9604(b) (In no event may such an action be commenced before selection of the remedial action if the President is diligently proceeding with a remedial investigation and feasibility study); Utah v. Kennecott Corp., 801 F.Supp. 553, 568 (D.Utah.1992) (quoting In re Acushnet River & New Bedford Harbor, 712 F.Supp. 1019, 1035 (D.Mass.1989)), appeal dismissed by 14 F.3d 1489 (10th Cir.), cert. denied, 513 U.S. 872, 115 S.Ct. 197, 130 L.Ed.2d 129 (1994) ( “customarily, natural resource damages are viewed as the difference between the natural resource in its pristine condition and the natural resource after the cleanup, together with the lost use value and the costs of assessment. As a residue of the cleanup  action, in effect, they are thus not generally settled prior to a cleanup settlement”). The Appellate Court in Exxon Mobil found that subsequent actions for damages were not temporally barred due to the distinct nature of each action. See Exxon Mobil, 420 N.J. Super. at 410-412. As a result, it appears that the Appellate Court implicitly dismissed the application of the entire controversy doctrine in multi-jurisdiction, environmental actions. See id.; see also H.R. Rep. No. 99–253, pt. IV, at 53–54 (1985), reprinted in 1986 U.S.C.C.A.N. 3068, 3083–84 (The Federal report explains the reasons for separate actions, and justifies the lapse in time between actions for damages. The Appellate Court in Exxon Mobile relied on this report in reaching its decision).

Although CERCLA is a tool frequently utilized by the EPA in federal actions, it is unclear what impact Section 17.1 will have on other regulatory actions. While Staff presumes that analysis in Exxon Mobil applies to most federal actions, the impact of extending Section 17.1 to common law claims is still uncertain. An additional problem exists in the language of Section 17.1.The definition of “State” is limited state agencies in New Jersey. This argument was not raised by the Defendant in Exxon Mobil, but it could raise issues in litigation brought on by the EPA.
Language Which Implies Discretionary Regulation
Section 17.1 defines the “State’s environmental laws” as
the “Spill Compensation and Control Act,” the “Water Pollution Control Act,” the “Brownfield and Contaminated Site Remediation Act,” the “Industrial Site Recovery Act,” the “Solid Waste Management Act,” the “Comprehensive Regulated Medical Waste Management Act,” the “Major Hazardous Waste Facilities Siting Act,”, the “Sanitary Landfill Facility Closure and Contingency Fund Act,” the “Regional Low-Level Radioactive Waste Disposal Facility Siting Act,” or any other law or regulation by which the State may compel a person to perform remediation activities on contaminated property . . . .
Section 17.1 (internal citations omitted) (emphasis added). Commissioner Bunn indicated that there are two issues with the  language “may compel.” First, Commissioner Bunn believed that the language grants the State overbroad discretion in regulating. In other words, the State may assume authority for sites in which it may compel remediation, instead of sites for which it will compel remediation. Second, the language appears problematic because it opens the scope of possible actions. A broad reading of the provision implies that any action may be brought under this provision so long as the State can show it is for remediation. This second problem may be further encouraged by the holding of Exxon Mobil.

The DEP is granted broad discretion in its exercise of regulatory powers. See Spill Compensation and Control Act; Removal and Cleanup, N. J. S.  § 58:10-23.11f (West) (“Whenever any hazardous substance is discharged, the department may, in its discretion, act to clean up and remove or arrange for the cleanup and removal of the discharge or may direct the discharger to clean up and remove, or arrange for the cleanup and removal of, the discharge.”) (emphasis added). Conversely, the DEP lacks discretion in certain regulatory areas. See The Water Pollution Control Act, N. J. S. § 58:10A-1 et. seq. (requiring the DEP to institute mandatory fines for certain unpermitted discharges). While Section 17.1 does not grant additional discretion to the DEP, the “may compel” qualifier comingles mandatory functions of the DEP with discretionary functions. Staff believes that this issue is minor and will not affect regulation.

Section 17.1 creates a problematic issue of interpretation by expanding the breadth of remedial actions. As it currently reads, Section 17.1 permits the DEP to bring actions unrelated to remediation so long as the agency can articulate a connection to remediation. For example, DEP may contract with a polluter defendant or third party to remediate a site. Over the past five years, the DEP has made substantial movement towards privatization and outside contracts are common. Pursuant to the Site Remediation and Reform Act, N. J. S. 58:10C-1 et seq., and the Licensed Site Remediation Professionals Program ( “LSRPs), outside specialists are routinely brought in to aid in remediation. Although there is little case law involving actions against these parties, it is fair to assume that there can be contractual disputes between the DEP and outside parties. Pursuant to the holding in Exxon Mobil, a DEP contract claim would fall under Section 17.1. This may not be what the Legislature intended in broadening Section 17.1 and is something the Commission may want to consider.

One issue that the Commission did not initially address was that in some instances, the DEP’s use of discretion and retention of authority obstructs judicial remedies for injured parties. This is an issue which is distinct from preemption. It appears that both the legislature and the judiciary concede to the DEP’s broad discretion. See Forsgate Indus. Complex, L.P. v. Leggett & Platt, Inc., 2007 WL 2947594 (N.J. Super. Ct. App. Div., Oct. 11, 2007, A-1307-06T5). Forsgate involved the cleanup of an industrial site now owned by defendant Leggett & Platt, Inc. (Leggett). Leggett’s predecessor in interest, Crest-Foam Corp. (CrestFoam), began a cleanup of the property in 1986. In October of 2005, DEP issued a no further action (NFA) letter indicating that the cleanup was complete. The NFA letter indicated that it did not affect the rights of any third parties under the Spill Act. Plaintiff initiated an action in December 2005, claiming that a plume of contaminated groundwater migrated onto plaintiff’s property, from defendant’s property. Plaintiff sought a declaratory judgment that groundwater and surface contamination from the facility migrated to and contaminated one or more of the Forsgate Properties. The Plaintiff also requested injunctive relief compelling Crest-Foam to clean up their property. Defendants moved for summary judgment or, alternatively, to transfer the matter from Chancery to the Law Division. 


In his written opinion, Judge Peter Doyne indicated that both the court and the DEP have concurrent jurisdiction under the Spill Act. Although the parties consented to transfer the action from General Equity to the Law Division, Civil Part, Judge Doyne stated that “[t]he nature and scope of remediation is peculiarly within the DEP’s expertise.” Consequently, rather than transfer the complaint and counterclaim to the Law Division, he dismissed both to allow the parties to proceed before the DEP.


In its appeal, the plaintiff argued that the trial court erred in dismissing the complaint because the Spill Act confers “the unconditional right to bring a private cause of action in the New Jersey Superior Court.” The Appellate Court found that while the Spill Act does allow a private right of action to recover cleanup costs from responsible parties, it also provides the DEP with discretion to direct responsible parties to clean up the property or to undertake the cleanup itself. The Appellate Court held that the Superior Court and the DEP possess concurrent jurisdiction, and that the Superior Court may defer to the DEP when the DEP’s expertise is needed to resolve the issues and when consistent statutory application is necessary. 
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Under the Spill Act, a plaintiff has “a right of contribution against all dischargers and persons in any way responsible for a discharged hazardous substance.” The statute imposes strict liability for entities discharging hazardous substances. In Forsgate, the Appellate Court found that the DEP had discretion to compel responsible parties “to clean up and remove or arrange for the cleanup and removal of the discharge or may direct the discharger to clean up and remove” the contaminating material. N.J.S.A. 58:10-23.11f(a)(1). The Appellate Court reaffirmed a four-prong test for determining when the court should defer to an agency’s primary jurisdiction. The four factors to be considered are (1) whether a matter is within the judge’s conventional experience; (2) whether a matter is within the agency’s discretion or requires its expertise; (3) whether inconsistent rulings might disrupt the statutory scheme; and (4) whether a prior application has been made to the agency. When there are issues both in and outside an agency’s special expertise, the appropriate course for the court is to refer the matter to the agency for fact finding and then to apply the agency’s findings or conclusions to the court’s determination of issues outside the agency’s expertise. Forsgate reaffirms the possibility that a trial court may withhold its use of judicial authority in lieu of agency action. While Section 17.1 has no direct impact on the authority of the DEP, it reinforces the discretionary structure of enforcement and highlights an obstruction to immediate remedies.
Statutory Title
Commissioner Bell voiced concern with the section’s title, “Commencement of civil actions under environmental laws, limitations; definitions,” noting that the statute was designed to provide an extension of time rather than a limitation. However, the New Jersey Legislature never adopted an official title for Section 17.1. At the time of enactment, legislative assistants utilized the title “Commencement of civil actions under environmental laws, limitations; definitions.” Because Section 17.1 lacks an official title, no action is required. 
� Section 17.1 also applies to any other “the State, its political subdivisions, any office, department, division, bureau, board, commission or agency of the State or one of its political subdivisions, and any public authority or public agency, including, but not limited to, the New Jersey Transit Corporation and the University of Medicine and Dentistry of New Jersey.” N. J. S. A. 58:10B-17.1(c).


� Unlike the Clean Water Act, Clean Air Act, and other federal environmental statutes, CERCLA does not establish a permitting scheme for private compliance. Instead, CERCLA is a monetary tool for enforcement of both short term and long term remediation actions. CERCLA was modeled after New Jersey’s Spill Compensation and Control Act and operates in a similar manner. CERCLA establishes a fund which taxes federal polluters and traffickers of toxic chemicals. The CERCLA fund sustains the costs of remediation in the event of extreme violations and spills. CERCLA is both substantive and procedural in that it also outlines taxation and litigation procedures for environmental enforcement.
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