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Executive Summary

Staff was presented, by a member of the public, with an editorial from the New Jersey Law Journal entitled, “Clarify Frivolous Litigation Rule’s Applicability to Appeals.”
 In response, Staff searched for any relevant legislation introduced so far this session and identified A4133 which would permit attorney fee awards in frivolous land use litigation; and, S669, which would expand the scope of the Frivolous Litigation Statute.  

The New Jersey Frivolous Litigation Statute applies to a “prevailing party” in a civil action.
 At any time during the proceedings, or upon the entry of a judgment, a judge may find a complaint, counterclaim, cross-claim or defense of the non-prevailing person was frivolous.
 The Supreme Court of New Jersey has limited the definition of “prevailing party” to exclude attorneys.
 Currently, the Frivolous Litigation Statute does not apply to appellate filings.
 Thus, no statute addresses the award of attorney’s fees and costs in appellate matters.  

In an effort to determine whether the editorial might give rise to a project for the Commission, Staff examined the background and current state of this area of the law. 

Background

In New Jersey, there are two avenues of relief available to litigants forced to incur attorney’s fees while defending against a frivolous claim. The New Jersey Legislature enacted a law permitting an aggrieved litigant to seek attorney’s fees. The law, commonly referred to as the “Frivolous Litigation Statute”
, addresses the issue of frivolous litigation filed by a party.  An analysis of this statute, and the case law in this area, will clarify the breadth, depth, and applicability of this statute to appellate matters. 

The “Frivolous Litigation Statute” is not the only mechanism a litigant may use to seek redress for having to defend against frivolous litigation.  The New Jersey Supreme Court has the exclusive power to regulate attorneys admitted to practice law in New Jersey.
 The Court uses its authority to adopt rules designed to curb the filing of frivolous by attorneys in both the trial and appellate courts.
 Further, it has used its dominion in this area to limit the reach of frivolous litigation statutes

In Part I, the New Jersey Rules of Court set forth the general rules of procedure. This section contains rules to address frivolous litigation at the trial court level.
  The rule setting forth the requirements for an award of attorney fees in an appellate setting are found in Part II.
 A review of these rules will help identify the intersection and overlap between statute and court rule governing in this area of law.
The General Rule Regarding Fees and Costs: The American Rule

New Jersey trial courts, like their federal counter-parts, maintain a strong policy against fee-shifting. In accordance with this policy, New Jersey has adopted the “American Rule” on legal costs.  Under this rule, “…the parties to litigation should bear their own legal costs.”

The purpose of the American Rule, is threefold: (1) to allow unrestricted access to the courts for all persons; (2) to ensure equity by not penalizing persons for exercising their right to litigate a dispute, even if they should lose; and, (3) administrative convenience.
 By having every litigant bear his own counsel fees, the implementation of this rule furthers the interests of sound judicial administration.
 
At the trial court level Rule 4:42-9(a) serves as the source rule for those seeking an award of attorney’s fees in civil actions. The Rule states, “[n]o fee for legal services shall be allowed in the taxed costs or otherwise….”
 Thus, in following the American Rule, the parties are required to pay their own fees. 
Where the Supreme Court perceives the interests of justice have been compromised, they may modify the rule.
 Currently, Rule 4:42-9 provides for eight specific fee-shifting exceptions.
 Rule 4:42-9(a)(8) provides for the award of attorney’s fees, “[i]n all cases where attorney’s fees are permitted by statute.”  It is possible that a statute may intersect with an area traditionally within the domain of the judiciary.  These statutes have been accepted by the New Jersey Supreme Court because they have been deemed not to conflict with or supersede judicial power.
,
 Where the Court has perceived in intrusion of its judicial power, it is relied upon the separation of powers doctrine to limit the statute. 
Separation of Powers
The New Jersey Constitution mandates that the Supreme Court, “…make rules governing the administration of all courts in the State and, subject to the law, the practice and procedure in all such courts.”
  In addition, the Supreme Court has exclusive jurisdiction over the admission to practice law and discipline of admitted persons.
 The exclusive jurisdiction of the Court, however, is not without limitation.  The Supreme Court of New Jersey recognizes a distinction between substantive and procedural matters.


As early as 1950, the New Jersey Supreme Court drew a distinction between “substance” and “procedure.”
  The judiciary maintains jurisdiction over procedural matters.
  The Court also recognized that the separation of powers doctrine was never intended to create exclusive spheres of competence.  Thus, the Court shares its jurisdiction with the Legislature.
 
The power to discipline attorneys, however, falls within the exclusive jurisdiction of the Supreme Court.
 The New Jersey Supreme Court recognizes the award of counsel fees as a disciplinary issue and therefore a procedural matter.
 An award against an attorney, therefore, falls within the jurisdiction of the courts.  Where a statute may be found to directly, or indirectly, sanction an attorney the Court has limited that portion of the statute.  
The Frivolous Litigation Statute

In 1988, the New Legislature enacted the “Frivolous Litigation Statute.”
 The purpose of this statute was to protect parties from baseless litigation. Under the statute, the prevailing party may recover, “all reasonable litigation costs and reasonable attorney fees.”
 The statute permits a court to award litigation costs and reasonable attorney fees to the prevailing party when they have met certain conditions precedent.  

Under section (a) of the statute a party must prevail in some aspect of the litigation to seek attorney’s fees and costs.
 In addition, the statute limits the types of pleadings that fall within its purview.  The statute applies to complaints, counterclaims, cross-claims or defenses that have been filed in an action.  Further, the recovery of attorney fees and costs may occur only after a court makes certain findings about the pleadings. A recovery of costs and/or fees may occur only if “at any time during the proceedings or upon judgment that a complaint, counterclaim, cross-claim or defense of the non-prevailing person was frivolous.”
 
In section (b), the statute sets forth the definition of “frivolous.”  To be considered frivolous, one of the enumerated pleadings must have been filed in “bad faith, solely for the purpose of harassment, delay or malicious injury….”
 If the court finds one of the enumerated pleading is “…without any reasonable basis in law or equity and could not be supported by a good faith argument for an extension, modification or reversal of existing law…” a court may find that it is frivolous. 
 The judge may then enter an order awarding attorney’s fees and costs to the offended party.
  
The New Jersey Supreme Court has not hesitated to limit the reach of this statute when it believed the statute impinged on the Court’s constitutional power over procedural matters – for example, the way a party conducts litigation.

McKeown-Brand v. Trump Castle Hotel & Casino

In McKeown-Brand v. Trump Castle Hotel & Casino, the New Jersey Supreme Court addressed the application of the frivolous litigation statute to attorneys.  The Court was not concerned with the purpose of the statute; rather, the statute’s encroachment on the Court’s exclusive power over attorney discipline.
 
In its decision the New Jersey Supreme Court reminded the parties that the power of the Court to regulate attorneys is exclusive.
 Where a statute, or a portion thereof, encroaches on judicial prerogative and interests it will be found unconstitutional.
 Ultimately, the court limited the applicability of the frivolous litigation statute, N.J.S. 2A:15-59 et seq., to non-lawyer “parties.”
 
In its opinion, the McKeown-Brand Court called upon the Civil Practice Committee for a learned discussion on the issue of sanctions.  
New Jersey Rules of Court: Rule 1:4-8

Following the decision in McKeown-Brand v. Trump Castle Hotel & Casino, the Supreme Court referred the issue of “sanctions” to the Civil Practice Committee. The Supreme Court adopted the minority report of the Civil Practice Committee permitting fee-shifting. The New Jersey Rules of Court were subsequently modified to provide for a frivolous-pleading penalty against attorneys. 

The present court rule dealing with frivolous litigation is Rule 1:4-8. This rule is based on Rule 11 of the Federal Rules of Civil Procedure. Like the federal rule, Rule 1:4-8 requires that prior to filing a pleading, motion or brief, an attorney is required to sign each document.
  
A signature certifies that the signatory has: read the pleading, written motion, or other paper and to the best of his or her knowledge, information, and belief formed after an inquiry reasonable under the circumstances the filing is warranted; the paper is not being presented for any improper purpose
; the legal contentions are warranted by existing law or by a non-frivolous argument for their extension
; the factual allegations have evidentiary support
; and, denials are warranted on the evidence.
  
Unlike the frivolous litigation statute, Rule 1:4-8 applies equally to both clients and their lawyers.  Furthermore, the rule does not require that the aggrieved party prevail in the entire case as a condition precedent to pursuing sanctions. A party forced to defend against “frivolous” litigation may avail themselves of the protections provided in Rule 1:4-8 by serving upon the offending party a motion seeking sanctions. This motion may be served upon the offending party at any point during the litigation. Once a final judgment has been entered, an aggrieved party must serve there motion upon their adversary within twenty (20) days.

This rule was adopted to deter the repetition of frivolous conduct.
 To prevent such behavior, the rule provides for the imposition of a variety of sanctions against the offending party.  The sanction may consist of: (1) an order to pay a penalty into court
; or, (2) an order directing payment to the movant of some or all of the reasonable attorney’s fees and other expenses incurred as a direct result of the violation.
 Depending on the nature of the offending conduct, the Court may enter an order providing for both sanctions. 
 
What is the Current Status of Matters on Appeal?
• N.J.S. 2A:15-59.1
The Frivolous Litigation Statute, N.J.S. 2A:15-59.1, applies to a “complaint, counterclaim, cross-claim or defense.”  As such, the statute does not apply to appellate pleadings.
  
Thus, when presented with what would otherwise appear to be a “frivolous” appeal, an aggrieved party is only left with the protections provided by the New Jersey Rules of Court.  
• Rule 1:4-8
A plain reading of Rule 1:4-8 suggests that this frivolous litigation rule is not applicable to frivolous appeals.
 As such, the court did not explicitly make the rule applicable to appeals that would be considered frivolous under the same criteria.
  
Conversely, one may argue the application of Rule 1:4-8 is not limited to the trial court.
  When confronted with what may be considered a frivolous appeal a party may initiate the protective procedures set forth in Rule 1:4-8. Grounds for such a motion may be found in Rule 1:1-1. This rule maintains, “[u]nless otherwise stated, the rules in Part I are applicable to the Supreme Court, the Superior Court, the Tax Court, the surrogate’s court, and the municipal courts.”  
 The Rules of Court are applicable to the Superior Court – both the trial and appellate divisions – as well as to the Supreme Court.
 Thus, if the offending documents are an appellate filing, a written demand may be served upon the litigant demanding that the appeal be withdrawn in accordance with the requirements of the rule.  Pursuant to this rule, a party may apply for and receive an array of sanctions against the offending adversary.

All motions, with the exception of motions for bail, staying any order for judgment, summary disposition, and leave to appeal, are decided by a single judge.
  Motions are generally decided on the papers and without oral argument – unless otherwise directed by the court.
  Once a determination has been made, granting or denying the motion, an order is mailed to the parties.
 The nature in which the results of a motion are disseminated by the Court – mailing results only to the litigants – may account for the scarcity of information regarding the use of Rule 1:4-8 in the appellate setting.  
 In addition to the remedy available to a litigant pursuant to Rule 1:4-8, the New Jersey Rules of Court contain a separate rule governing attorney’s fees on appeal.
• Rule 2:11-4 Attorney’s Fees on Appeal

The Rules in Part II govern the practice and procedure in the Court and the Appellate Division of the Superior Court.
  The rules contained in this section set forth the process and procedure by which a litigant may apply for attorney’s fees from and adversary in an appellate matter.
 
There are three instances under in which a party may recover attorney’s fees for legal work on an appeal.  Except for appeals arising out of mortgage or tax certificate foreclosures, legal fees may be awarded in all actions in which an award of counsel fees is permitted by Rule 4:42-9(a).
  Next, legal fees may be awarded in a worker’s compensation proceeding. 
  Finally, fees may be awarded as a sanction when the opposing party violates the rules for prosecution of appeals.
 
Fee requests that do not fall within one of these three sections of the rule will, absent generally be denied.
 Thus, absent express authorization by statute or rule of court, appellate courts are not empowered to award attorney’s fees or expenses.

Legislative Activity in this Area
• Assembly Bill 4133

Assembly Bill 4133 was sponsored by Assemblyman Michael Patrick Carroll and Assemblywoman Bettylou DeCroce. This bill seeks to amend the existing frivolous litigation statute in the State of New Jersey to address litigation in the land use context and, as a result, is not directly relevant to this inquiry. 
• Senate Bill 669

Senate Bill 669 was sponsored by Senator Ronald Rice. This bill seeks to expand the existing frivolous litigation statute in the State of New Jersey.  These changes do not mirror the language contained in Rule 1:4-8.  

The changes proposed in the current bill would expand the breadth and depth of the existing law.  The changes are as follows: (1) the term “frivolous” would be expanded to include any pleading filed with the purpose of retaliating against a legitimate claim; (2) it would expand the types of pleadings for which would be encompassed by the statute; (3) expansion of fees to include expenses for experts, counsel fees, pre-judgment interest and consequential damages; (4) allowing any party or attorney to be sanctioned for frivolous pleadings; (5) provide for non-monetary sanctions; and, (6) provide for a twenty-one day safe-harbor period within which to withdraw the inappropriate pleading.  

This bill does not address the issue raised in the New Jersey Law Journal editorial. The current incarnation of the statute does not apply to appellate matters because it too is specifically limited to complaints, counterclaims, cross-claims or defense deemed to be frivolous.
 However, the proposed expansion of the statute to include “any pleading” may expand its applicability to the appellate filings. 

Conclusion


There is no statute in New Jersey that addresses frivolous litigation in appellate matters.  Staff seeks authorization to conduct additional research and outreach regarding this issue in an effort to determine whether such a statute would be of assistance in addressing appellate filings. 

Should such further research and outreach be approved by the Commission, Staff will contact the Civil Practice Committee to advise of the Commission’s consideration of this issue, and offer any documents produced by the Commission.   
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