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Memorandum May 17, 1999

To: Commissioners

From: Staff

Re: Environmental Statutes Project
Proposed Subtitle Natural and Historic Resources  - Draft Final Report

This memorandum, as well as the attached document entitled “Compilation of Comments on
First Tentative Report,” accompany the Draft Final Report on the proposed subtitle “Natural and
Historic Resources.”

The history of this particular proposed subtitle is as follows.  This subtitle was one of the first we
worked on in the Environmental Statutes project, and it was the subject of a great deal of
comment at the departmental level, particularly from the staff of the Division of Parks and
Forestry. In fact, the enthusiastic and knowledgeable cooperation of the staff of the Division was
invaluable to the satisfactory progress of the various drafts. We incorporated several rounds of
comment and went through five drafts before issuing the Tentative Report, and the issuance of
that Report elicited still more comment from various segments of the Division.

In addition to the comments we received from the Division of Parks and Forestry, we also
received comments from the Division of Law in the Office of the Attorney General. You may
recall that there was some reluctance on the part of DOL to pass on these comments to us
because they had not been vetted at the highest levels of that office. After much urging on our
part, these comments were finally passed on to us in mid-1996 with the proviso that they not be
regarded as the final, official word of DOL on the material. By the time these comments were
received, we had gone on to work on other segments of this project and thus this subtitle has
been on the back burner for some time.

This Draft Final Report attempts to incorporate the DOL comments as well as the additional
Division of Parks and Forestry comments which were received on the Tentative Report. For the
most part, the Division of Parks and Forestry comments consisted of previously-made
suggestions which were rejected for a variety of technical reasons. The DOL comments were
very thorough and extremely helpful, and we have incorporated approximately 95% of what has
been suggested. One feature of the DOL comments, however, was objection to some of the
language that we had included or changed in response to comments from the Division of Parks
and Forestry. In reconciling these sometimes differing views, we have for the most part reverted
to the language of the relevant source statute. We think that this is consistent with the nature of
the project, both in terms of the original agreement with the DEP concerning the scope of the
project, and generally in terms of its nature as a revision project. As always, drawing the line
between statutory revision and substantive change can be difficult, and we have tried to be
reasonably consistent in our approach.

We have also reverted to source language in those cases in which, while we do not necessarily
agree with the objections raised by either DOL or the Division, our changes were largely stylistic
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in nature. Overall, there are differences in our approach to the legislative drafting process as
compared to DOL. In this project (and perhaps generally) we tend to favor the elimination of
what we regard as surplus language, while DOL, as evidenced by these comments, appears to
find the same language to be substantively important. Reasonable minds may differ, of course,
and there is nothing to be gained by raising substantive questions in our quest for concision.
Thus, unless we have identified a very specific reason to disagree with the DOL suggestion to
restore existing language, we have complied with the DOL comments.

This Draft Final Report also incorporates legislation adopted subsequent to the completion of the
Tentative Report.

Attached to this memorandum is a chapter-by-chapter, and in some cases, section-by-section,
description of the differences between the First Tentative Report and the Draft Final Report. The
rather tedious detail is intended to serve as a record of our response to the DOL comments,
perhaps to be passed on to the DOL at some appropriate time in the future, perhaps in connection
with any review the DOL may undertake when this material achieves the status of a filed bill.
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Environmental Statutes
Proposed Subtitle “Natural and Historic Resources

Compilation of Comments on First Tentative Report

Set forth below is a compilation of the comments received on the Tentative Report entitled
“Environmental Statutes - Natural and Historic Resources.” The source of most of the comments
is the Division of the Law in the Office of the Attorney General. A few additional comments
which resulted in changes in the Tentative Report were received from the Division of Parks and
Forestry. Numerous minor spelling, grammatical, punctuation and other editorial changes made
in response to the comments will not be separately noted.

Chapter: Division of Parks and Forestry

Sections DV-1 through DV-3

DV-2(a). Source statute language “develop, improve, protect, manage and administer” restored.

Chapter: State Parks, Forests and Other Properties

Sections PF-1 through PF-26

General comments:

In accordance with the comments received from the Division of Law (DOL), the two chapters
“State parks and forests” and “Forest management” have been re-combined into a single chapter,
and the title of the chapter changed. Thus, sections FM-1 through FM-8 of the Tentative Report
have been renumbered as PF-15 through PF-26. The re-combining of these chapters alleviates a
number of problems identified in the comments from the DOL.  In particular, the problem
identified as to source sections 13:1L-18, -19 and -20, that the division of the material into two
chapters rendered these provisions inapplicable to the first chapter, has thereby been resolved.

Source sections 13:1L-22 and 13:1L-23, formerly recommended for repeal,  have been restored,
and lettered PF-25 and PF-26. Note that it these sections were recommended for repeal based
upon the original plan for the entire Environmental Statutes project that would have replaced this
specific authority with a general authority of the department in another subtitle. Because it now
appears that this project may be considered and enacted in separate bills, these provisions confer
needed authority in this subtitle.

The DOL commented on this chapter that “The LRC draft that I reviewed does not include any
revision or other proposed action regarding N.J.S.A. 13:1L-19 authorizing the State Park
Rangers.” We think that the citation is a typographic error, meant to refer to 13:1L-20,
concerning employees. We have continued 13:1L-20 as PF-22 (FM-6 in the Tentative Report)
virtually without change; with the recombination of the chapters mentioned above, this section
now applies to the entire chapter. We believe this takes care of the problem noted in this
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comment.

Specific sections:

PF-5 Operation of facilities

The phrase “necessary and proper” has been restored in the first sentence of subsection (a).

PF-15 Forest management program (formerly FM-1)

Objection is stated to replacing the phrase “including but not limited to” with the word
“including.” This is a stylistic change that we are making throughout this project. The word
“including” means “including but not limited to .” We are conforming the usage in order to avoid
the implication that the use of “including” in some sections and “including but not limited to” in
others is intended to have a different result in each respective case. We have, therefore, retained
the change to “including,” both here and elsewhere.

Deletion of “prescribed burning” in subsection (c).  This term has been restored in accordance
with the comment.

Awkward language “and by providing” in subsection (c) corrected to “and provide” in
accordance with the comment.

Chapter: Forest Fires and Forest Fire Service

General comments:

This chapter contains some provisions that presented difficulty even in the draft stage,
particularly those concerning forest fires. The DOL comments focused in on these provisions to
great effect, and they have been significantly redrafted and reworked, as discussed specifically
below. The changes were effectuated largely by incorporating FF-21 in the Tentative Draft into
FF-18 in this Draft Final Report. Accordingly, the sections FF-18 through FF-21 in this draft are
reworked and renumbered.

FF-1 Legislative policy

The subsections have been divided and re-lettered in accordance with the DOL comment.

FF-2 Definitions

The term “prescribed burn” has been restored.

FF-11 Emergency assistance

The requested language concerning governmental subdivisions has been restored; the phrase
“when an emergency arises” has been moved as suggested.
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FF-18 Permits

This provision is redrafted to make clearer the prohibition against the use of fire without an open
burning permit. Source section 13:9-19,  concerning districts in which firewardens have been
appointed, has been added as a source section. The criteria for the issuance of an open burning
permit, formerly in FF-21, has been incorporated into this section.

Chapter: Shade Tree Commission and Community Forestry Assistance

This is a new chapter, consisting of legislation adopted subsequent to the issuance of the
Tentative Report. Virtually no change has been made in the language of the source sections.

Chapter: Trails System

TS-5 Designation of trails

In subsection (b), the phrase “lands owned by the State” has been changed to “lands owned or
administered by the State.”

TS-6 Appalachian Trail (formerly TA-5A)

Subsections (a) and (b) in TA-5A in the Tentative Report have been put in reverse order.

In subsection (b) of this Draft Final Report, the language has been reworded in accordance with
the DOL comment to read: “Any section of the Appalachian Trail in which the department
acquires any property right shall be designated as a scenic trail, and shall be administered by the
department primarily as a footpath.”

Chapter: Morris Canal and Banking Company

The Historic Preservation Office in the Division of Parks and Forestry suggested that the chapter
note should indicate that the Morris Canal is listed in the New Jersey and National registers of
historic places, which we have done.

Chapter: Delaware and Raritan Canal

The Historic Preservation office in the Division of Parks and Forestry suggested that the chapter
note should indicate that most of the Canal is listed in the New Jersey and National registers of
historic places, which we have done.

DC-3 Department to maintain canal

This proposed section has multiple source sections, including 13:13-12.7, which directs the
department to improve the canal for recreational and park uses “provided, said uses shall not
unreasonably interfere with the efficient operation of said canal as a source of industrial water
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supply.” We had deleted this language after doing extensive analysis of the legislative history of
the enactments concerning the D&R Canal. We concluded that this specific language from the
1944 enactment, which arguably places the water supply function of the Canal above the
recreational and park uses, has been superseded by a number of subsequent enactments
concerning the Canal. Those superseding enactments include the various source sections for
proposed section DC-9, which are discussed under the Comment to that section. In addition, the
Delaware and Raritan Canal State Park Law of 1974 (see proposed the proposed chapter
“Delaware and Raritan Canal State Park”) sets forth a complex and extensive regulatory scheme
for actions concerning the D&R Canal and appears to generally supersede this provision. See,
e.g., DP-14 (directing the preparation of a master plan for the park, including, as item number
one to be given “due consideration,” the function of the canal as a major water supply facility in
the State.”  We have, therefore, declined the DOL suggestion that the language quoted above be
restored.

DC-4 Bridge maintenance and design

The reference in subsection (b) to the Water Supply Authority has been retained despite the DOL
comment that reference to the Authority does not appear in source statute 13:13-3.2.  However,
the 1991 enactment referenced in the comment established a study commission concerning
bridges over the canal, and the Water Supply Authority does have membership on that study
commission. Because these particular provisions of the 1991 act were regarded as temporary and
executed, they were not compiled as part of the general law. See L.1991, c.344, sections 8-13.
Therefore, we believe that the inclusion of the Water Supply Authority in the proposed provision
is consistent with this uncompiled law.

The remaining DOL comments on this section have been incorporated: correction of the
reference in DC-4(c) to “this amendatory and supplementary act” ; restoration of authority in
source section 13:13-12.5 to permit private parties to improve the Canal in connection with water
sales. On this latter point, the correction is made in DC-9(e).

Chapter: Delaware and Raritan Canal State Park

DP-15 Review zone

The references to the Division of Water Resources has been changed to the Department of
Environmental Protection, in accordance with the DOL comment.

Chapter: Preservation of Natural Areas

NA-1 Definitions

The DOL recommendation concerning the definition of “natural areas system” has been adopted.
Also, 13:1B-15.5 has been added as a source section.

NA-3 Natural areas unit and NA-4 Duties of the natural areas unit
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Objection is raised by DOL to a change of language in these sections, from “maintain and
operate lands being preserved as natural areas” to “develop management plans for lands being
preserved as natural areas.” The revised language was inserted at the request of the staff of the
Division of Parks and Forestry, to reflect the actual function performed by the natural areas unit.
The comment received from the administrator of the unit was as follows: “The natural areas unit
does not ‘maintain and operate’ lands preserve as natural areas. Rather, the unit prescribes
management undertaken by the administering agency. Therefore, the section should read:
‘Develop management plans for adoption by the commission for lands being preserved as natural
areas.’” We have retained the draft language requested by the staff of the Division as we regard it
as consistent with intention of the original legislation as a whole.

NA-5 Acquisition of lands, acceptance of funds

This section has been revised in accordance with a number of DOL suggestions. First, NA-10
has been combined into this section. Second, the recommendation concerning the language
formerly in NA-10 referring to the standard for inclusion of lands in the natural areas system has
been adopted; the relevant passage now reads “that will serve to further the purposes of this
chapter.”

NA-6 Regulations

“Natural Areas Council” has been capitalized.

NA-7 Natural areas system

The suggestion is made by DOL that references to “man” be changed to “human activity.” That
recommendation has been incorporated in this proposed section and in proposed section NA-12.

Corrections have been made in the source note to eliminate references to separate subsections.
References to source section 13:1B-15.12a3 have been eliminated; this source section is now a
source for NA-11.

NA- 8 Limitations on the use of land in the natural areas system

The word “be” has been eliminated.

NA-10 Acquisition of land (see now NA-5)

The DOL suggestion to change the specific enumerated purposes to “the purposes of this
chapter” has been incorporated.

NA-11 Inclusion of state lands

The DOL suggestion that “such” be added to the word “recommendation” in the second
sentence, or that the word “recommendation” be changed to the phrase “a recommendation to the
Governor” has not been taken. We believe that either change would add unnecessary surplusage
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to a sentence which is completely clear in the context of the section as no other recommendation
of any kind is being referred to in this short section.

In accordance with the DOL suggestion we have added 13:1B-15.12a5 as a source of this
proposed section rather than suggesting it for outright repeal.

NA-13 Permitted activities and obligation of users

The phrase “natural lands system” has been changed to “natural areas system.”

Chapter: Natural Areas Council

NC-1 Natural areas council, establishment and membership

In subsections (a) and (g), the term “natural areas unit” changed to “natural areas administrative
unit” for consistency with other provisions.

In subsection (b), the references to the initial, staggered terms of the council members (starting in
the 1960's) have been replaced with a reference to the chapter law of the source section. This is
consistent with the treatment of these staggered terms provisions in other parts of this project.

NC-2 Natural areas council, duties

In subsection (b), a conforming change made from “lands under the administration of the natural
land unit” to “lands within the natural areas system.”

Chapter: Natural Lands Trust

NT-2 Trustees

In the last line of proposed subsection (b), the phrase “the trustees serve” has been corrected to
“the trustees shall serve.” the suggestion that this phrase should read “the trustees thus appointed
shall serve” has not been incorporated; given the redrafting of the provision into separate
subsections, with the relevant subsection pertaining only to appointed trustees, we regard this
language as unnecessary surplusage.

NT-4 Powers of trust

In proposed subsection (e), commas have been added as suggested, and the phrase “necessary to
the validity of all acts” has been changed to “necessary to validate all acts” has been changed as
suggested.

In proposed subsection (i), the phrase “in this act” has been changed to “in this chapter.”

NT-5 Particular powers
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In subsection (e), “the commissioner” has been changed to “the Commissioner of the
Department.”

NT-8 Legal counsel

The query in the drafting note concerning the necessity for this provision has been deleted.

NT-9 Public bidding

A period has been added at the end of proposed subsection (a).

Former subsection (b)(3) has been deleted.

Chapter: Wild and scenic rivers

General:

With minor exceptions, all of the DOL comments identified as “technical” have been
incorporated into the revision.

Specific sections:

WR-2 Definitions

The DOL comment raises an issue concerning the definition of the term “scenic easement,” in
particular the third part of the definition, now included in subsection (c) of the proposed
definition of the term. Under this definition, a scenic easement does not include “any normal or
usual use of the land or water exercised prior to the acquisition of a scenic easement in the land”
unless “the owner’s consent” is given. We read this definition as pertaining to scenic easements
acquired by the department pursuant to the provisions of the Wild and Scenic Rivers Act. See,
for example, the definition of “designated adjacent area of land,” which includes “additional
lands to which the department acquires a fee simple interest or scenic easement in accordance
with the provisions of this act.” See source section 13:8-50 (proposed section WR-6) authorizing
the department to acquire scenic easements by donation or purchase. The language of the proviso
appears to be intended to preserve an owner’s right to the “normal or usual” use of the land
unless that use is expressly given up.

We have also modified the language of this entire section to eliminate archaic language.

WR-3 Establishment and administration of wild and scenic rivers system

The language referring to the administration of lands in any wild rivers area consistently with the
Natural Areas System Act has been restored in accordance with the DOL comment.

WR-7 Funds
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The DOL suggested revision of awkward language in this section. The phrase “public or private
source for the planning or acquisition of lands, scenic easements thereto, or the development of
facilities” has been changed to “public or private source for planning, for acquisition of lands and
scenic easements and for facilities.”

WR-8 Adoption of regulations

The DOL comments have alerted us to the fact that there are two separate provisions dealing
with the adoption of regulations, 13:8-52 Rules and regulations and 13:8-55 Guidelines for the
preparation of reports.

As the DOL comment seems to suggest, the use of the term “guidelines” is a misnomer for what
are really “regulations” especially given the language in source section 13:8-55 directing the
commissioner to “promulgate guidelines.” We’ve split the difference by redrafting the relevant
language to provide for the adoption of guidelines in the form of regulations. In addition, the
source provision on “guidelines” contains language parallelling the language in the provision on
“rules and regulations” concerning the guidelines/regulations serving as minimum standards for
local activities. We have therefore combined these two sections, with the provision of WR-11
folded into WR-8, and the chapter renumbered from that point on. The drafting note explains the
changes.

WR-9 Municipal wild and scenic river commissions

The phrase “by the department” has been added before “regulations” in the first sentence of the
section.

WR-11 Easements and rights-of-way on state-owned land

The DOL comment notes that a portion of the source section for this provision is noted to have
been moved, but without indication of its current location. The note has been revised to
indication the location at WR-5.

WR-12 Penalties, injunctive relief

In subsection (b), the language “prohibit and prevent” has been restored. The DOL comment
suggests that we have changed the source provision by deleting the language authorizing the
department to proceed “in a summary manner.” We have, however, provided that the department
“may institute a summary action,” which is simply another way of saying the same thing.

WR-13 Funds expendable for acquisition of lands or scenic easements

The specific reference to Green Acres funding has been restored.

Chapter: Open Lands Management

OL-2 Open lands management program, establishment
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In proposed subsection (c), DOL suggests an editorial correction in the language concerning
evaluation of certain state operations. Instead, we have deleted the relevant language in response
to a comment from the DEP to the effect that the mandated evaluation has been performed,
rendering this passage executed.

OL-3 Regulations

The DOL suggestion to change “adopt” to “adopt and enforce,” as in the source section, has been
followed.

OL-4 Projects by private landowners

In proposed subsection (d), DOL comments upon the rewritten language concerning the filing of
access covenants in the land records. We have further rewritten this section to restore the practice
in the source section of recording that access covenant and the deed. By way of explanation, our
prior draft was an attempt to simplify the recording process, but in light of the objections we
have restored the source language.

All other DOL comments on this chapter have been incorporated.

Chapter: Natural Heritage Program

Three DOL comments are made on this chapter. Two have been incorporated while the third
(changing “including” to “including but not limited to” in NH-3) has not been incorporated.

Chapter: Historic Sites Unit

HU-2 Powers and duties

The Historic Preservation Office suggests modifying the language in subsection (e), which
presently reads “Consult and co-operate with groups and organizations in order to advance the
purposes of the historic sites program” to add the modifying language “groups and organizations
involved in the protection and interpretation of historic properties .” Although this suggested
language no doubt accurately describes the groups and organizations with which the Office most
often consults and cooperates with, it is unnecessarily limiting, in our view. Leaving the
language as it is in the source section permits the Office to cooperate with any group that will
“advance the purposes” of the program.

HU-8 Advisory committees or commissions

The Historic Preservation Office requested that the caption of this section to changed to the
current wording (formerly “Local committees or commissions.”).

Chapter: Historic Sites and Historic Preservation Unit
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No comment.

Chapter: Historic Sites Council

HC-3 Powers and duties of council

In subsections (a) and (c) the source language enumerating the powers of the Council has been
restored.

Chapter: Historic Trust

HT-1 New Jersey Historic Trust

The draft of this and several other sections have been revised in conformity with subsequently
enacted legislation and with Reorg. Plan No. 004-1998, which assigned the Trust to the
Department of State.

HT-2 Board of trustees

This section has been revised to incorporate legislation which increased the number of trustees
and limits the number of terms that newly appointed trustees may serve. In accordance with other
similar provisions, references to long-ago completed staggered terms have been replaced with a
reference to the chapter law which established the staggered terms.

HT-3 Powers of Trust

This section has been revised in conformity with legislation enacted subsequent to the issuance
of the Tentative Report.

HT-4 Additional powers

This section has been revised in conformity with legislation enacted subsequent to the issuance
of the Tentative Report.

HT-5 Approval to incur financial obligations

This section has been revised in conformity with legislation enacted subsequent to the issuance
of the Tentative Report and with Reorg. Plan No. 004-1998.

Chapter: Historic Preservation Revolving Loan fund

The provisions in this chapter include several which were overlooked in the preparation of the
Tentative Report, as well as an additional section enacted after its adoption. There are virtually
no changes in the proposed chapter from the source language.

Chapter: New Jersey Register of Historic Places
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No comments.

Chapter: Birthplace of Football Monument Commission

No comments.

Chapter: USS N.J. Battleship Commission

Legislation adopted subsequent to the issuance of the Tentative Report has been incorporated.

Chapter: Particular monuments and sites

13:1B-15.132 Appropriation

This 1970 enactment is recommended for repeal. The Historic Preservation Office has objected
to the repeal on the ground that “This demonstrates Legislative intent to fund the New Jersey
Register of Historic Places Act program.” It is not clear how this 1970 enactment would have
that kind of continuing effect. Absent an explanation of the current substantive importance of
this provision it remains recommended for repeal.

Chapter: Washington Association

In the Tentative Report, all of the provisions pertaining to the Washington Association were
recommended for repeal. Subsequent to the issuance of the report we had discussions with the
representatives of the Association, which continues in operation as an historic preservation
group. We have restored the provisions pertaining to the corporate existence of the Association
in this proposed chapter. The remaining provisions referring to various long-executed
transactions remain recommended for repeal.

Chapter: Historic Preservation and Conservation Restrictions

Note that the Tentative Report suggests that this chapter should be recompiled in Title 46
Property.

HR-5 Release of restrictions

Partly in response to a DOL comment, the language of this section was been reworked to make
clear that the Commissioner of Environmental Protection has the authority to approve or
disapprove the release of conservation restrictions.

Endangered Plant Species List Act

Several comments were made that this legislation, compiled at 13:1B-15.151 et seq., has been
mistakenly omitted from this project. This is not a mistaken omission. Currently this material is
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scheduled to be included in the proposed subtitle “Fish, Game and Wildlife.”


