
MEMORANDUM 

 

TO:    NEW JERSEY LAW REVISION COMMISSION 

FROM:   JOHN M. CANNEL 

DATED:    May 13, 2013 

RE:   MORTGAGE ASSIGNMENTS 

 

 As I mentioned briefly at last month’s Commission meeting, the meeting requested by the 
clerks was held on April 16.  In addition to the committee of clerks, present were Marc H. 
Pfeifer, consultant to the clerks; David Ewan, Land Title Association; E. Robert Levy, New 
Jersey Mortgage Bankers Association; and Mark Lybeck, Cenlar Loan Administration & 
Reporting, a mortgage loan servicing company.  

There was a brief discussion as to whether there was a problem that required a legislative 
solution.  Dave Ewan’s explanation of the problems with filing documents evidencing 
satisfaction of mortgage and some review of the reported cases on foreclosure established the 
existence of the problem. 

Mark Lybeck then outlined problems he saw in the draft report.  He explained that the role of a 
servicer or sub-servicer varied.  Some have a great deal of authority to manage the mortgage, 
others just collect and distribute payments for a fixed fee, and many have some kind of authority 
between these two extremes.  The role of mortgage servicers is too varying to be subject to a 
legislative solution that sets out powers and responsibilities of servicers.  He said that his 
company would not allow any mortgage which it serviced to have a registered servicer.   

I explained that the proposal in the report could work only if banks accepted and used the system 
for recording mortgage servicers.  From comments of Bob Levy and Mark Lybeck it appeared 
that that response could not be expected.  We never reached discussion of technical issues with 
the recording system in the report that Dave Ewan mentioned to me before the meeting. 

There was discussion about the last sections of the draft, the sections that limited the party that 
could bring foreclosure and that specified more clearly which party had the duty to provide a 
document satisfying a mortgage that had been paid.  Mark Lybeck said that he thought that banks 
could comply with these provisions relatively easily.  There should be no problem if the 
mortgage is a MERS mortgage.  If the mortgage is recorded in the name of MERS and must be 
foreclosed, MERS rules already require an assignment to the party conducting the foreclosure.  



A new version of the piece on recording assignment of mortgages is attached.  It is shorter and 
simpler.  It focuses directly on narrow solutions for the current problems.  This draft is 
deliberately diminished in scope.  While it would be desirable in the long run to create a 
recording system that reflects current mortgage practices, after four different attempts, we have 
been unable to devise one that does not raise objections from one or another of the key parties.  
As the Commission concluded several meetings ago, there is wide agreement that there are 
problems with the current system, but there is no agreement as to a solution.  As a result, the new 
draft is only a patch on the current systems and practices.  It should reduce or simplify litigation 
as to who may bring a foreclosure.  It will assure that the recorded satisfaction of mortgage will 
provide a clean chain of title, but it will not obviate practical problems in acquiring a document 
of satisfaction.  It will not require, or even encourage, that the real owner of the mortgage be 
disclosed in the public records during the life of the mortgage.  It does not recognize the 
important role that servicers now play in mortgages. 

An additional issue was raised during the meeting concerning fraud by persons claiming to be 
servicers of a mortgage.  Anecdotally, there can be instances where a criminal writes to mortgage 
debtors claiming to be the new servicer, signing the letter as the new servicer and forging a 
signature as the old servicer.  These instances are very rare, but have occurred.  If the mortgage 
debtor pays the thief, there is a question of whether he still owes a payment to the real mortgage 
holder.  I have found no case law on this subject in New Jersey state or federal courts.  
Discussions within staff raised the possibility of a legislative solution.  I have drafted a provision 
that would protect mortgage debtors, but I have reservations about its wisdom.  It seems to me 
that these cases are very fact sensitive and ordinary principles of contract and of implied agency 
could decide them. 

4. Reliance on Designated Mortgage Servicer 

A mortgage debtor may rely on the authority of a mortgage servicer that has been 
designated in the form established for designation of mortgage servicers by federal regulations.  

COMMENT 

A mortgage debtor is informed of the identity of the mortgage servicer by letter.  If the servicer 
changes, the mortgage debtor will receive a letter stating the change.  Mortgage debtors reasonably rely on 
the information received and make payments to the party indicated.  However, there have been cases where, 
through fraud or mistake, the debtor is misinformed and pays the wrong party.  If that happens, the debtor 
should not have to make a second payment. The risk of loss should be on the mortgage holder who can spread 
the loss, not on the debtor who cannot.  This section establishes the ability of a mortgage debtor to rely on 
ordinary communications, authorized or not, identifying the mortgage servicer. 
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