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To: New Jersey Law Revision Commission 
From: Arshiya Fyazi, Counsel 
Re: Notice by Publication for Municipal Action  
Date: July 8, 2019 
 

M E M O R A N D U M 
 

Executive Summary 
 
 There are various statutes enacted in the State of New Jersey that designate different 
methods by which to provide notice by publication for municipal actions. The different methods 
of providing such notice are ripe to become a source of confusion because there is no uniform 
method to effectuate “notice by publication”1 and the statutes outmoded means of communicat ion 
to provide notice to potential affected parties is impractical at this point in time. 

 
Statutes  

 
• Municipal Hearing 
 
N.J.S 40:49-2 (a), provides for notice by publication in connection with a munic ipa l 

hearing. 2 The statute provides, in relevant part, that “…every ordinance after being introduced and 
having passed a first reading, which first reading may be by title, shall be published in its entirety 
or by title or by title and summary at least once in a newspaper published and circulated in the 
municipality, if there be one, and if not, in a newspaper printed in the county and circulating 
in the municipality. [emphasis added]”3  

 
• Municipal Ordinance 
 
Section (d), of the same statute, provides for a different procedure for notice by publicat ion 

after passage of the ordinance. This section provides: 
 
Upon passage, every ordinance, or the title, or the title and the summary together 
with a notice of the date of passage or approval, or both, shall be published at least 
once in a newspaper circulating in the municipality, if there be one, and if not, 
in a newspaper printed in the county and circulating in the municipality. No 
other notice or procedure with respect to the introduction or passage of any 
ordinance shall be required. [emphasis added]. 
 
• Publication of notice for preliminary investigation by planning board 
 

                                                                 
1 See N.J.S. 40:49-2(a) and (d); N.J.S. 40A:12A-6; and N.J.S. 35:1-2.2 infra.  
2 N.J.S. 40:49-2. 
3 Id.  
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N.J.S. 40A:12A-6 provides a separate notice by publication in connection with the 
preliminary investigation by planning board to determine the redevelopment area.4 Section (d) 
requires “(a) copy of the notice shall be published in a newspaper of general circulation in the 
municipality once each week for two consecutive weeks, and the last publication shall be not less 
than ten days prior to the date set for the hearing”. 

 
• Publication by counties in a qualified newspaper 
 
N.J.S. 35:1-2.2 provides for a fourth method for notice of publication by counties and 

municipalities in a qualified newspaper.5 The relevant part of the statute states that: 
 
“Whenever, by law, it is required that there be published by printing and publishing 
in a newspaper or newspapers, ordinances, resolutions or notices or advertisements 
of any sort, kind or character by any county, city or other municipality or munic ipa l 
corporation, or by any municipal board or official board, or body, or office, or 
officials, or by any person or corporation, such newspaper or newspapers must, in 
addition to any other qualification now required by law, meet the following 
qualifications, namely: said newspaper or newspapers shall be entirely printed 
in the English language, shall be printed and published within the State of New 
Jersey, shall be a newspaper of general paid circulation possessing an average 
news content of not less than 35%, shall have been published continuously in 
the municipality where its publication office is situate for not less than 2 years 
and shall have been entered for 2 years as second-class mail matter under the 
postal laws and regulations of the United States.  

 
In the event any newspaper which shall have been qualified to publish legal 
advertisements shall move its publication office to any municipality in the same 
county or in an adjacent county in this State and which shall otherwise continue to 
meet the qualifications of this section, it shall be qualified to publish legal 
advertisements which it was qualified to publish prior to moving said publicat ion 
office for a period of 2 years after the date of the moving of its publication office 
or such period as said newspaper shall have the highest paid circulation of any 
newspaper within the county or municipality which shall use said newspaper 
for legal advertisements. [emphasis added] 

 
  

                                                                 
4 N.J.S. 40A:12A-6 “Preliminary Investigation by Planning Board; Notice; Hearing; Determination of Redevelopment 
Area; Review; Redevelopment Area Deemed Blighted Area.”   
5 N.J.S. 35:1-2.2 “Publication by Counties, Municipalities, Individuals or Corporations; Additional Qualifications of 
Newspaper”.  
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Background 
 

  With the advent of the internet, print newspapers have, to varying degrees, succumbed to 
internet and web-based news providers. The most recent amendment to the notice statutes was in 
1979.6 The dissemination of news has changed dramatically since that time.  The intent, however, 
of official notices has always been, and will always be, to notify the largest number of people 
affected by the proposed municipal action.7 
 

Hypothetically, if a certain municipality in New Jersey does not have a newspaper that is 
printed and circulated in that county and it provides notice by publication in a newspaper that is 
printed in an adjacent county but circulated widely in its municipality, an aggrieved person can 
challenge the municipality’s notice based on the fact that the publication did not comply with 
statutory requirements.  

 
The aggrieved person could argue that the public notice requirements of N.J.S.40:49-2 and 

N.J.S.40A:12A-6 have not been satisfied by the municipality. N.J.S.40:49-2 provides for a notice 
of publication in connection with a municipal hearing. It states that such notices are to be printed 
in a newspaper that is published and circulated in the municipality, and if there is none, then in a 
newspaper printed in the county and circulating in the municipality.8 N.J.S. 40A:12A-6 provides 
for notice by publication after passage of the ordinance and requires the notice to be printed in a 
newspaper of general circulation in the municipality.9 The aggrieved person’s primary argument 
could be that notice in a newspaper that is printed in adjacent county does not comply with these 
statutory requirements because even though the newspaper was circulated in the municipality, it 
was not printed in a newspaper that is published in the municipality nor the county that it resides 
in. Thus, any municipal actions would be voidable.   

 
 In such a case, the municipality could assert in response that the newspaper in the adjacent 
county is qualified to publish its legal notices because it is a “qualified newspaper” under N.J.S. 
35:1-2.2.10 The statutory requirements to be a “qualified newspaper” are that: (i) the newspaper is 
published in English; (ii) it is printed and published in State of New Jersey; (iii) it contains at least 
35% news content; (iv) it has published continuously in the same location for at least 2 years; and 
(v) it maintains the same second class mailing for at least 2 years.11 In Courier-Post News Paper 
v. County of Camden the court held that “Title 35 governing legal advertisements is broad in scope, 
                                                                 
6 N.J.S. 35:1-2.2.  
7 City of Plainfield v. Courier News, 72 N.J. 171 (1976) wherein the Court found that the Courier News forfeited its 
right to remain eligible for designation as the official newspaper of City of Plainfield when it moved its headquarters 
from the city.  
8 N.J.S. 40:49-2.  
9 N.J.S. 40A:12A-6. 
10 N.J.S. 35:1-2.2. 
11 Id. 
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defining “official advertising” and “official advertisements” to include “all matters required by 
law to be published” in New Jersey”.12  
 
 In the alternative, the municipality could argue the doctrine of impossibility. The doctrine 
of impossibility of performance excuses a party from having to perform its obligations, where 
performance has become literally impossible, or at least inordinately more difficult, because of the 
occurrence of a supervening event that was not within the original contemplation of the parties. 13 
If the newspaper in the adjacent county is found to be unqualified to publish legal notices for the 
municipality then it would be impossible for the municipality to function just based on the fact that 
it does not have a newspaper published in its county. Hence the municipality must be excused from 
complying under N.J.S. 40:49-2 or N.J.S. 40A:12A-6. 
 

Conclusion 
 

In essence, a newspaper can be “qualified” for “notice by publication” but still not meet 
the statutory requirements of either N.J.S. 40:49-2 or N.J.S. 40A:12A-6. Alternatively, a 
newspaper could meet the statutory requirements of N.J.S. 40:49-2 and/or N.J.S. 40A:12A-6 and 
not be “qualified” under N.J.S. 35:1-2.2.  This potential result, coupled with local newspapers 
shutting down due to dissemination of news on the internet, seems to represent an area in which 
the Commission may wish to consider these and other similar statutes, to determine whether 
complying with them is impossible for certain municipalities.   
  

Therefore, Staff seeks authorization to engage in further research and outreach to determine 
whether modifying the “notice by publication statutes” in some way could be useful to clarify the 
law in this area consistent with the intent of the Legislature. 
 
 
 
 

                                                                 
12 Courier-Post News Paper v. County of Camden, 995 A.2d 306 (App. Div. 2010) Citing N.J.S. 35:1–1 wherein the 
court held Camden County and the Sheriff of Camden County could not publish its legal notices in The Philadelphia 
Inquirer because it was an out-of-state newspaper and hence unqualified under N.J.S. 35:1-2.2.  
13 JB Pool Mgmt v. Four Seasons at Smithville Homeowners Ass’n, 431 N.J. Super. 233 (App. Div. 2013). 
 


