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M E M O R A N D U M



A. Applicability

The Commission tentatively agreed that most of the proposed law apply to all common interest communities, rejecting the UCIOA provision on Applicability.  The UCIOA provision is:

SECTION 1‑201. APPLICABILITY TO NEW COMMON INTEREST COMMUNITIES. 
Except as otherwise provided in this [part], this [act] applies to all common interest communities created within this state after [the effective date of this act].  The provisions of [insert reference to all present statutes expressly applicable to planned communities, condominiums, cooperatives, or horizontal property regimes] do not apply to common interest communities created after [the effective date of this act].  Amendments to this [act] apply to all common interest communities created after [the effective date of this act] or made subject to this [act] by amendment of the declaration of the common interest community, regardless of when the amendment to this [act] becomes effective.

A draft to implement the Commission’s tentative decision follows.  Subsection (d) is reserved because the Commission deferred decision as to which, if any, communities should be exempt from the law’s requirements until after the nature of those requirements was decided.
SECTION 1‑201. APPLICABILITY TO COMMON INTEREST COMMUNITIES.

a. Except as otherwise provided in this section, this act applies to all common interest communities within this state.  

b. This act shall not make any action taken before its effective date invalid of illegal.

c. This act shall not alter the rights and responsibilities of declarants of common interest communities established before the effective date of this act
d. [reserved for exception for small or limited communities]

Since the Applicability provision uses the term, “common interest community,” and its definition is critical to the meaning of the provision, the Commission may want to consider that definition.  The UCIOA definition is:
(9)  “Common interest community” means real estate described in a declaration with respect to which a person, by virtue of the person’s ownership of a unit, is obligated to pay for a share of real estate taxes, insurance premiums, maintenance, or improvement of, or services or other expenses related to, common elements, other units, or other real estate described in the declaration. The term does not include an arrangement described in Section 1-209 or 1–210. For purposes of this paragraph, ownership of a unit does not include holding a leasehold interest of less than [20] years in a unit, including renewal options.

This definition probably distinguishes common interest communities from other property arrangements, but because it is not based on the essence of what these communities are, it is confusing.  It is like the definition criticized by Aristotle, defining man as a featherless biped.  It might work but it misses the essence.  As a rough first attempt at a substitute, I suggest:

Common interest community means a condominium, cooperative or planned unit development or any other organization composed of individually owned property units and common property jointly owned and managed by an organization of unit owners.
B. The balance of Article 1, Part 1
Article 1; Part 1 of UCIOA contains a number of general provisions.  Each follows with a comment in italics.
SECTION 1‑104.  NO VARIATION BY AGREEMENT.  
Except as expressly provided in this [act], the effect of its provisions may not be varied by agreement, and rights conferred by it may not be waived.  Except as otherwise provided in Section 1‑207, a declarant may not act under a power of attorney, or use any other device, to evade the limitations or prohibitions of this [act] or the declaration.
COMMENT
Sections 1-104 is basic to the theory of the law; where UCIOA states a right definitively, it controls over the master deed.
SECTION 1‑105.  SEPARATE TITLES AND TAXATION.
(a)  In a cooperative, unless the declaration provides that a unit owner’s interest in a unit and its allocated interests is real estate for all purposes, that interest is personal property.  [That interest is subject to the provisions of [insert reference to state homestead exemptions], even if it is personal property.]

(b)  In a condominium or planned community:

(1)  If there is any unit owner other than a declarant, each unit that has been created, together with its interest in the common elements, constitutes for all purposes a separate parcel of real estate.

(2)  If there is any unit owner other than a declarant, each unit must be separately taxed and assessed, and no separate tax or assessment may be rendered against any common elements for which a declarant has reserved no development rights.

(c)  Any portion of the common elements for which the declarant has reserved any development right must be separately taxed and assessed against the declarant, and the declarant alone is liable for payment of those taxes.

(d)  If there is no unit owner other than a declarant, the real estate comprising the common interest community may be taxed and assessed in any manner provided by law.
COMMENT

Section 1-105(a) states that unit ownership in a cooperative is personalty.  That is an over simplification in New Jersey law. It might be better to delete subsection (a). The rest of the section seems to be consonant with New Jersey law.
SECTION 1‑106.  APPLICABILITY OF LOCAL ORDINANCES, REGULATIONS, AND BUILDING CODES.

(a)  A building code may not impose any requirement upon any structure in a common interest community which it would not impose upon a physically identical development under a different form of ownership.

(b)  In condominiums and cooperatives, no zoning, subdivision, or other real estate use law, ordinance, or regulation may prohibit the condominium or cooperative form of ownership or impose any requirement upon a condominium or cooperative which it would not impose upon a physically identical development under a different form of ownership.

(c)  Except as provided in subsections (a) and (b), the provisions of this [act] do not invalidate or modify any provision of any building code, zoning, subdivision, or other real estate use law, ordinance, rule, or regulation governing the use of real estate.
COMMENT
Sections 1-106 continues current law.  See e.g. 40:55D-58. Condominiums and cooperative structures and uses; 40:67-23.3. Municipality to reimburse private community for services or provide services; Bridge Park Co. v. Borough of Highland Park, 113 N.J. Super. 219, 221-222 (App. Div. 1971).  The limitation of subsection (b) has some basis in current law.  A municipal restriction against a development involving ownership of common elements was upheld in Bonner Properties, Inc. v. Franklin Tp. Plan. Bd., 185 N.J. Super. 553 (Law Div. 1982) on the basis that it might be difficult to collect taxes from the association if the individual units were not involved. 
SECTION 1‑107.  EMINENT DOMAIN.
(a)  If a unit is acquired by eminent domain or part of a unit is acquired by eminent domain leaving the unit owner with a remnant that may not practically or lawfully be used for any purpose permitted by the declaration, the award must include compensation to the unit owner for that unit and its allocated interests, whether or not any common elements are acquired.  Upon acquisition, unless the decree otherwise provides, that unit’s allocated interests are automatically reallocated to the remaining units in proportion to the respective allocated interests of those units before the taking, and the association shall promptly prepare, execute, and record an amendment to the declaration reflecting the reallocations.  Any remnant of a unit remaining after part of a unit is taken under this subsection is thereafter a common element.

(b)  Except as provided in subsection (a), if part of a unit is acquired by eminent domain, the award must compensate the unit owner for the reduction in value of the unit and its interest in the common elements, whether or not any common elements are acquired.  Upon acquisition, unless the decree otherwise provides, (i)  that unit’s allocated interests are reduced in proportion to the reduction in the size of the unit, or on any other basis specified in the declaration and (ii)  the portion of the allocated interests divested from the partially acquired unit are automatically reallocated to that unit and to the remaining units in proportion to the respective allocated interests of those units before the taking, with the partially-acquired unit participating in the reallocation on the basis of its reduced allocated interests.

(c)  If part of the common elements is acquired by eminent domain, the portion of the award attributable to the common elements taken must be paid to the association.  Unless the declaration provides otherwise, any portion of the award attributable to the acquisition of a limited common element must be equally divided among the owners of the units to which that limited common element was allocated at the time of acquisition.

(d)  The court decree must be recorded in every [county] in which any portion of the common interest community is located.
COMMENT
There is more in this section than is really needed.  However, I have found no problem with any provision. 
SECTION 1‑108.  SUPPLEMENTAL GENERAL PRINCIPLES OF LAW APPLICABLE.  

The principles of law and equity, including the law of corporations [,] [and] any other form of organization authorized by the law of this state [,and unincorporated associations], the law of real estate, and the law relative to capacity to contract, principal and agent, eminent domain, estoppel, fraud, misrepresentation, duress, coercion, mistake, receivership, substantial performance, or other validating or invalidating cause supplement the provisions of this [act], except to the extent inconsistent with this [act].
COMMENT
This is probably unnecessary but harmless.
SECTION 1-109.  CONSTRUCTION AGAINST IMPLICIT REPEAL  
This [act] being a general act intended as a unified coverage of its subject matter, no part of it shall be construed to be impliedly repealed by subsequent legislation if that construction can reasonably be avoided.
COMMENT
This is probably unnecessary but harmless.
SECTION 1‑110.  UNIFORMITY OF APPLICATION AND CONSTRUCTION.   
This [act] shall be applied and construed so as to effectuate its general purpose to make uniform the law with respect to the subject of this [act] among states enacting it.
COMMENT
This is Uniform Law Commission boilerplate.  There is no real reason for it as part of a law on real property.  It might turn out to be inappropriate if the Law Revision Commission proposal differs substantially from the Uniform Law.
SECTION 1‑111.  SEVERABILITY.  
If any provision of this [act] or the application thereof to any person or circumstance is held invalid, the invalidity does not affect other provisions or applications of this [act] which can be given effect without the invalid provisions or application, and to this end the provisions of this [act] are severable.
COMMENT
This is probably unnecessary given New Jersey jurisprudence, but it is harmless.
SECTION 1‑112.  UNCONSCIONABLE AGREEMENT OR TERM OF CONTRACT
(a)  The court, upon finding as a matter of law that a contract or contract clause was unconscionable at the time the contract was made, may refuse to enforce the contract, enforce the remainder of the contract without the unconscionable clause, or limit the application of any unconscionable clause in order to avoid an unconscionable result.

(b)  Whenever it is claimed, or appears to the court, that a contract or any contract clause is or may be unconscionable, the parties, in order to aid the court in making the determination, must be afforded a reasonable opportunity to present evidence as to:

(1)  the commercial setting of the negotiations;

(2)  whether a party has knowingly taken advantage of the inability of the other party reasonably to protect his interests by reason of physical or mental infirmity, illiteracy, inability to understand the language of the agreement, or similar factors;

(3)  the effect and purpose of the contract or clause; and

(4)  if a sale, any gross disparity, at the time of contracting, between the amount charged for the property and the value of that property measured by the price at which similar property was readily obtainable in similar transactions.  A disparity between the contract price and the value of the property measured by the price at which similar property was readily obtainable in similar transactions does not, of itself, render the contract unconscionable.
COMMENT
The Commission may want to look at this section carefully.  It is really beyond the scope of UCIOA.  However, it does not seem to differ from general New Jersey law.
SECTION 1‑113.  OBLIGATION OF GOOD FAITH.   
Every contract or duty governed by this [act] imposes an obligation of good faith in its performance or enforcement.
COMMENT
This is probably unnecessary but harmless.
SECTION 1‑114.  REMEDIES TO BE LIBERALLY ADMINISTERED.
The remedies provided by this [act] shall be liberally administered to the end that the aggrieved party is put in as good a position as if the other party had fully performed.  However, consequential, special, or punitive damages may not be awarded except as specifically provided in this [act] or by other rule of law.
COMMENT
The first sentence has importance and bears saying.  The second sentence is not completely clear.  The final phrase, “or by other rule of law” seems to indicate that nothing in this act authorizes punitive damages; if they are awarded, it must be as authorized by other law.  If that interpretation is correct, the section could state it more clearly.  
SECTION 1‑115.  ADJUSTMENT OF DOLLAR AMOUNTS. 

(a)  From time to time the dollar amount specified in Section 1‑203 must change, as provided in subsections (b) and (c), according to and to the extent of changes in the Consumer Price Index for Urban Wage Earners and Clerical Workers: U.S. City Average, All Items 1967 = 100, compiled by the Bureau of Labor Statistics, United States Department of Labor, (the “Index”).  The Index for December, 1979, which was 230, is the Reference Base Index.

(b)  The dollar amount specified in Section 1‑203 and any amount stated in the declaration pursuant to that section, must change on July 1 of each year if the percentage of change, calculated to the nearest whole percentage point, between the Index at the end of the preceding year and the Reference Base Index is 10 percent or more, but (i) the portion of the percentage change in the Index in excess of a multiple of 10 percent must be disregarded and the dollar amount shall change only in multiples of 10 percent of the amount appearing in this [act] on the date of enactment; (ii) the dollar amount must not change if the amount required by this section is that currently in effect pursuant to this [act] as a result of earlier application of this section; and (iii) in no event may the dollar amount be reduced below the amount appearing in this [act] on the date of enactment.

(c)  If the Index is revised after December, 1979, the percentage of change pursuant to this section must be calculated on the basis of the revised Index.  If the revision of the Index changes the Reference Base Index, a revised Reference Base Index must be determined by multiplying the Reference Base Index then applicable by the rebasing factor furnished by the Bureau of Labor Statistics.  If the Index is superseded, the Index referred to in this section is the one represented by the Bureau of Labor Statistics as reflecting most accurately changes in the purchasing power of the dollar for consumers.
COMMENT
Consideration of this section should wait until it appears that dollar amounts are specified in the Commission proposal.  And, like many Uniform Commission provisions, the section is overly ornate.
SECTION 1-116.  RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND NATIONAL COMMERCE ACT.  
This [act] modifies, limits, and supersedes the federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001, et seq., but does not modify, limit, or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. Section 7003(b).
COMMENT
This is Uniform Law Commission boilerplate.  It is necessary if this act would conflict with the federal law.  It may not be necessary, but it is included as an act of caution.

