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To: New Jersey Law Revision Commission 

From: John Cannel 

Re: Common Interest Ownership 

Date: July 11, 2016 

M E M O R A N D U M 

 

The Commission left the issue of Section 2-118(d) open.  The question is whether the owner of a 
unit that has no horizontal boundary (that is not an apartment in a larger structure) can be forced 
to sell his unit when the community is terminated.  In all versions of UCIOA, 1982, 1994, and 
2008, there is a provision requiring unanimous unit owner’s consent to a forced sale of units with 
no horizontal boundaries.   The explanation of the UCIOA provision is: 

6. Subsections (c) and (d) deal with the question of when all the real estate in a 
planned community or condominium, or the common elements, may be sold 
without unanimous consent of the unit owners. The sections reach a different 
result based on the physical configuration of the project. Subsection (c) states that 
if a planned community or condominium contains only units having horizontal 
boundaries – a typical high rise building – the unit owners may be required to sell 
their units upon termination despite objection. Under subsection (d), however, if 
the project contains any units which do not have horizontal boundaries then the 
termination agreement may not force dissenting unit owners to sell their units 
unless the declaration as originally recorded provides otherwise. The reason for 
the rule stated in subsection (d) is that owners of units not having horizontal 
boundaries – single family homes, for example – may wish to terminate the 
common interest community regime and sell the real estate which they supported 
with their common charges, but continue to own the homes which they occupy. 
Obviously, if all the unit owners consent to the sale of the units, sale of the entire 
development would be possible. 

Eight states have adopted some version of UCIOA: Alaska, Colorado, Connecticut, Delaware, 
Minnesota, Nevada, Vermont, and West Virginia.  All have adopted the uniform provision. 

All of this caused me to reread Section 2-118 several times.  The section suffers from the 
problems with some uniform laws.  It is not written in English.  It has incredible detail on 
particular issues and seems to miss other, more central issues entirely.  And all of that detail and 
ornate language obscures the main points.  Most important, the principle that owners without 
horizontal boundaries can retain their units makes sense only in rare circumstances.  That result 
assumes that the units are large enough to satisfy zoning and planning requirements.  In most 
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communities, the individual units are on lots that are small, and would not meet requirements 
without the common elements.  Streets, sidewalks, parking, and other areas necessary to access 
are common elements.  In some cases even the front walk and steps are common elements.  The 
shape of the boundary is a bad basis for a legal right to retain ownership after termination of the 
community. 

The current section, the orthodox uniform section is as follows: (With the open issue 
indicated in bold) 

SECTION 2-118.  TERMINATION OF COMMON INTEREST COMMUNITY 
a. Except for a taking of all the units by eminent domain, foreclosure against an entire 

cooperative of a security interest that has priority over the declaration, or in the circumstances 
described in Section 2-124, a common interest community may be terminated only by agreement 
of unit owners of units to which at least 80 percent of the votes in the association are allocated, 
or any larger percentage the declaration specifies, and with any other approvals required by the 
declaration. The declaration may specify a smaller percentage only if all of the units are 
restricted exclusively to nonresidential uses. 

b. An agreement to terminate must be evidenced by the execution of a termination 
agreement, or ratifications thereof, in the same manner as a deed, by the requisite number of unit 
owners.  The termination agreement must specify a date after which the agreement is void unless 
it is recorded before that date. A termination agreement and all ratifications thereof must be 
recorded in every county in which a portion of the common interest community is situated and is 
effective only upon recordation. 

c. In the case of a condominium or planned community containing only units having 
horizontal boundaries described in the declaration, a termination agreement may provide that all 
of the common elements and units of the common interest community must be sold following 
termination.  If, pursuant to the agreement, any real estate in the common interest community is 
to be sold following termination, the termination agreement must set forth the minimum terms of 
the sale. 

d. In the case of a condominium or planned community containing any units not having 
horizontal boundaries described in the declaration, a termination agreement may provide for sale 
of the common elements, but it may not require that the units be sold following termination, 
unless the declaration as originally recorded provided otherwise or [all] [80%] of the unit 
owners consent to the sale. 

e. The association, on behalf of the unit owners, may contract for the sale of real estate in 
a common interest community, but the contract is not binding on the unit owners until approved 
pursuant to subsections (a) and (b).  If any real estate is to be sold following termination, title to 
that real estate, upon termination, vests in the association as trustee for the holders of all interests 
in the units.  Thereafter, the association has all powers necessary and appropriate to effect the 
sale.  Until the sale has been concluded and the proceeds thereof distributed, the association 
continues in existence with all powers it had before termination.  Proceeds of the sale must be 
distributed to unit owners and lien holders as their interests may appear, in accordance with 
subsections (h), (i), and (j).  Unless otherwise specified in the termination agreement, as long as 
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the association holds title to the real estate, each unit owner and the unit owner’s successors in 
interest have an exclusive right to occupancy of the portion of the real estate that formerly 
constituted the unit.  During the period of that occupancy, each unit owner and the unit owner’s 
successors in interest remain liable for all assessments and other obligations imposed on unit 
owners by this act or the declaration. 

f. In a condominium or planned community, if the real estate constituting the common 
interest community is not to be sold following termination, title to the common elements and, in 
a common interest community containing only units having horizontal boundaries described in 
the declaration, title to all the real estate in the common interest community, vests in the unit 
owners upon termination as tenants in common in proportion to their respective interests as 
provided in subsection (j), and liens on the units shift accordingly.  While the tenancy in 
common exists, each unit owner and the unit owner’s successors in interest have an exclusive 
right to occupancy of the portion of the real estate that formerly constituted the unit. 

g. Following termination of the common interest community, the proceeds of sale of real 
estate, together with the assets of the association, are held by the association as trustee for unit 
owners and holders of liens on the units as their interests may appear. 

h. Following termination of a condominium or planned community, creditors of the 
association holding liens on the units, which were docketed before termination, may enforce 
those liens in the same manner as any lien holder.  All other creditors of the association are to be 
treated as if they had perfected liens on the units immediately before termination. 

i. In a cooperative, the declaration may provide that all creditors of the association have 
priority over any interests of unit owners and creditors of unit owners.  In that event, following 
termination, creditors of the association holding liens on the cooperative which were docketed 
before termination may enforce their liens in the same manner as any lien holder, and any other 
creditor of the association is to be treated as if the creditor had perfected a lien against the 
cooperative immediately before termination.  Unless the declaration provides that all creditors of 
the association have that priority: 

 (1) the lien of each creditor of the association which was perfected against the 
association before termination becomes, upon termination, a lien against each unit owner’s 
interest in the unit as of the date the lien was perfected;  

 (2) any other creditor of the association is to be treated upon termination as if the 
creditor had perfected a lien against each unit owner’s interest immediately before termination;  

 (3) the amount of the lien of an association’s creditor described in paragraphs (1) 
and (2) against each of the unit owners’ interest must be proportionate to the ratio which each 
unit’s common expense liability bears to the common expense liability of all of the units;  

(4) the lien of each creditor of each unit owner which was perfected before 
termination continues as a lien against that unit owner’s unit as of the date the lien was 
perfected;  

(5) the assets of the association must be distributed to all unit owners and all lien 
holders as their interests may appear in the order described above; and 

(6)  creditors of the association are not entitled to payment from any unit owner in 
excess of the amount of the creditor’s lien against that unit owner’s interest. 
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j. The respective interests of unit owners referred to in subsections (e), (f), (g), (h), and (i) 
are as follows:  

 (1) Except as otherwise provided in paragraph (2), the respective interests of unit 
owners are the fair market values of their units, allocated interests, and any limited common 
elements immediately before the termination, as determined by one or more independent 
appraisers selected by the association.  The decision of the independent appraisers must be 
distributed to the unit owners and becomes final unless disapproved within 30 days after 
distribution by unit owners of units to which 25 percent of the votes in the association are 
allocated.  The proportion of any unit owner’s interest to that of all unit owners is determined by 
dividing the fair market value of that unit owner’s unit and its allocated interests by the total fair 
market values of all the units and their allocated interests. 

 (2) If any unit or any limited common element is destroyed to the extent that an 
appraisal of the fair market value thereof before destruction cannot be made, the interests of all 
unit owners are:  

  (A) in a condominium, their respective common element interests 
immediately before the termination; 

  (B) in a cooperative, their respective ownership interests immediately 
before the termination; and  

  (C) in a planned community, their respective common expense liabilities 
immediately before the termination. 

k. In a condominium or planned community, except as otherwise provided in subsection 
(l), foreclosure or enforcement of a lien or encumbrance against the entire common interest 
community does not terminate, of itself, the common interest community, and foreclosure or 
enforcement of a lien or encumbrance against a portion of the common interest community, other 
than withdrawable real estate, does not withdraw that portion from the common interest 
community.  Foreclosure or enforcement of a lien or encumbrance against withdrawable real 
estate, or against common elements that have been subjected to a security interest by the 
association, does not withdraw, of itself, that real estate from the common interest community, 
but the person taking title thereto may require from the association, upon request, an amendment 
excluding the real estate from the common interest community. 

l. In a condominium or planned community, if a lien or encumbrance against a portion of 
the real estate comprising the common interest community has priority over the declaration and 
the lien or encumbrance has not been partially released, the parties foreclosing the lien or 
encumbrance, upon foreclosure, may record an instrument excluding the real estate subject to 
that lien or encumbrance from the common interest community. 

 

I have attempted a redraft.  The parts that are unchanged from the uniform provisions are in 
italics; where I have retained a provision but made changes, deletions are shown with strikeouts 
and new language is underlined; where I have left options, the words are in brackets.  
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SECTION 2-118.  TERMINATION OF COMMON INTEREST COMMUNITY 
a. Except for a taking of all the units by eminent domain, foreclosure against an entire 

cooperative of a security interest that has priority over the declaration, or in the circumstances 
described in Section 2-124, a common interest community may be terminated only by agreement 
of unit owners of units to which at least 80 percent of the votes in the association are allocated, 
or any larger percentage the declaration specifies, and with any other approvals required by the 
declaration. The declaration may specify a smaller percentage only if all of the units are 
restricted exclusively to nonresidential uses. 

b. An agreement to terminate must be evidenced by the execution of a termination 
agreement, or ratifications thereof, in the same manner as a deed, by the requisite number of 
unit owners.  The termination agreement must specify a date after which the agreement is void 
unless it is recorded before that date. A termination agreement and all ratifications thereof must 
be recorded in every county in which a portion of the common interest community is situated and 
is effective only upon recordation. 

c. In the case of a condominium or planned community containing only units having 
horizontal boundaries described in the declaration, a termination agreement may shall provide 
that all of the common elements and units of the common interest community must be sold 
following termination and shall  If, pursuant to the agreement, any real estate in the common 
interest community is to be sold following termination, the termination agreement must set forth 
the minimum terms of the sale.   

d. If a unit meets zoning and planning requirements as an independent parcel of real 
estate, a termination agreement may provide the unit owner with a right to purchase that unit. 

e. The association, on behalf of the unit owners, may contract for the sale of real estate in 
a common interest community, but the contract is not binding on the unit owners until approved 
pursuant to subsections subsection (a) and (b).  If any real estate is to be sold following 
termination, Upon termination, the assets of the association title to that real estate, and proceeds 
vests in the association as trustee for the holders of all interests in the units.  Thereafter, the 
association has all powers necessary and appropriate to effect the sale.  Until the sale has been 
concluded and the proceeds thereof distributed, the association continues in existence with all 
powers it had before termination.  [balance of subsection deleted] 

f. After sale of the common interest community, proceeds, after payment of valid liens, 
shall be paid to unit owners in proportion to the fair market values of their units, allocated 
interests, and any limited common elements immediately before the termination. 

 

 


