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To: New Jersey Law Revision Commission 
From: Elizabeth Brown 
Re: Unemployment Compensation Law and N.J.S. 43:21-5(a) (Ardan v. Board of Review) 
Date: July 8, 2019 
 

MEMORANDUM 
 

Executive Summary 
 
 In Ardan v. Board of Review, the New Jersey Supreme Court considered whether the 
Appellate Division properly denied plaintiff’s application for unemployment benefits. The Court 
first considered whether a claimant must prove that she notified her previous employer of her 
medical condition and that she sought an accommodation to establish the unavailability of “other 
suitable work.”1 The Court also considered whether a 2015 amendment to N.J.S. 43:21-5(a), which 
allows individuals in plaintiff’s situation to receive benefits, is retroactive. 
 
 The Court held that the plaintiff did not meet her burden of proving that she was within 
N.J.A.C. 12:17-9.3(b)’s exception to the disqualification rule of N.J.S. 43:21-5(a). Further, the 
Court held that the amendment to N.J.S. 43:21-5(a), enacted three years after her application was 
filed, which would allow her to receive benefits, did not apply retroactively.2 
 

Background 
 
 In September 2010, Ardan was employed as a registered nurse at Lourdes Medical Center 
(“Medical Center”) in Burlington County.3 She suffered from chronic neck, back, and knee pain 
before starting work there, and subsequently left the Medical Center to work for Alliance 
Healthcare (“Alliance”) as a healthcare communicator in 2012.4 Ardan resigned from the Medical 
Center, by letter, without stating that there were any medical conditions involved in her decision 
to leave.5 On December 23, 2012, Alliance terminated her employment.6 
 

On December 27, 2012, Ardan applied for unemployment compensation.7 She was denied 
benefits because her “reason for leaving was personal” and did “not constitute good cause 
attributable to the work,” and because she had “not earned at least ten times [her] weekly benefit 
rate in at least eight weeks of employment as required by law.”8 Following her appeal to the Appeal 
Tribunal, which affirmed the denial of her benefits, Ardan retained counsel and appealed to the 

                                                            
1 Ardan v. Board of Review, 231 N.J. 589, 595-96 (2018). 
2 Id. at 596. 
3 Id. 
4 Id. at 597. 
5 Id. 
6 Id. 
7 Id. 
8 Id. 
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Board of Review.9 The Board remanded her case to the Appeal Tribunal for a new hearing and 
decision based on medical evidence she submitted.10 The Tribunal again found that Ardan left her 
position without “good cause attributable to the work,” and disqualified her from unemployment 
benefits per N.J.S. 43:21-5(a).11  

 
Ardan subsequently appealed to the Board, which affirmed the Tribunal’s denial of 

benefits.12 Afterward, she appealed again, and the Appellate Division affirmed the Board’s 
decision.13 The Court found that the Board had properly interpreted N.J.A.C. 12:17-9.3(b) in 
finding that it required an employee “to notify an employer of a medical condition that was 
aggravated by the working conditions, request an accommodation, and afford the employer an 
opportunity to address the matter to determine whether there was other suitable work available.” 
Additionally, the Appellate Division rejected Ardan’s argument that the 2015 amendment to N.J.S. 
43:21-5(a) should apply retroactively.14 

 
On petition for certification to the New Jersey Supreme Court, Ardan argued that she was 

entitled to benefits under N.J.A.C. 12:17-9.3(b) because she left her job as a result of a medical 
condition that was not work-related and there was no suitable work available at the Medical 
Center.15 In the alternative, she argued that the amendment to N.J.S. 43:21-5(a) should be applied 
to her case retroactively and that she was entitled to benefits under that amendment.16 

 
Analysis 

 
In its analysis, the New Jersey Supreme Court noted its obligation to distinguish between 

cases in which individuals leave jobs “with good cause attributable to the work and…without good 
cause attributable to the work.”17 The Court noted that “good cause” means, “a reason related 
directly to the individual’s employment, which was so compelling as to give the individual no 
choice but to leave the employment.”18 However, the Court also identified a regulation that 
exempted claimants who left a job due to medical conditions exacerbated by the work from 
disqualification from benefits.19 The exemption states that: 

 
An individual who leaves a job due to a physical and/or mental condition or state 
of health which does not have a work-connected origin but is aggravated by 

                                                            
9 Id. at 598. 
10 Id. 
11 Id. at 599. 
12 Id. 
13 Ardan v. Bd. of Review, 444 N.J. Super. 576, 590 (App. Div. 2016). 
14 231 N.J. at 599-600. 
15 Id. at 600. 
16 Id. 
17 Id. at 602. 
18 Id. 
19 Id. at 603. 
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working conditions will not be disqualified for benefits for voluntarily leaving work 
without good cause “attributable to such work,” provided there was no other 
suitable work available which the individual could have performed within the limits 
of the disability. [citation omitted]20 
 
Further, the Court noted that while a claimant must meet the burden of proving that her 

circumstances meet those required by N.J.A.C. 12:17-9.3(b), the statute does not state what proof 
the claimant must provide to show that there was no “suitable work” they could perform “within 
the limits of the disability.”21 In reviewing the Board of Review’s decision, the Court determined 
that Ardan failed to prove that there was no “suitable work” available at the Medical Center.22 
Thus, the Court found that the Board’s decision to deny her benefits was proper.23 In determining 
whether N.J.S. 43:21-5(a) should be applied retroactively, the Court applied a two-prong test, 
examining (1) “whether the Legislature intended to give the statute retroactive application” and 
(2) whether retroactive application “will result in either an unconstitutional interference with 
vested rights or a manifest injustice.”24 Further, the Court noted that under the first prong, there 
are three circumstances under which it is appropriate give statutes “retroactive effect: (1) when the 
Legislature expresses its intent that the law apply retroactively, either expressly or implicitly; (2) 
when an amendment is curative; or (3) when the expectations of the parties so warrant.”25  

 
The Court determined that the amendment was not “curative” because it did not fit within 

the definition provided by 2nd Roc–Jersey Associates. v. Town of Morristown.26 2nd Roc–Jersey 
Associates provided that “[a]n amendment is curative if it does ‘not alter the act in any substantial 
way, but merely clarifie[s] the legislative intent behind the [previous] act.’”27 Instead, the Court 
found that there was no evidence of ambiguity within the statute, and that the amendment was 
intended to expand the law, providing unemployment benefits to a group previously excluded.28 
In addition, the Court found that there was no expression of legislative intent to make the statute 
retroactive. Ultimately, the majority affirmed the Appellate Division’s decision that the statute did 
not apply retroactively.29  
 

The Supreme Court in this case was split 4-3.30 The dissent said that the notice requirement 
of the evidentiary burden imposed by N.J.A.C. 12:17-9.3(b) is unclear.31 The dissent suggested 
                                                            
20 N.J.A.C. 12:17-9.3(b) 
21 231 N.J. at 603. 
22 Id. at 608. 
23 Id. 
24 Id. at 610. 
25 Id. 
26 See 2nd Roc–Jersey Associates. v. Town of Morristown, 158 N.J. 581, 605 (1999). 
27 Id. 
28 231 N.J. at 611-12. 
29 Id. at 613. 
30 Id. 
31 Id. at 617. 
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that it is meant to protect an individual like Ardan, who  
 

voluntarily leave[s] work with one employer to accept from another employer 
employment which commences not more than seven days after the individual leaves 
employment with the first employer, if the employment with the second employer 
has weekly hours or pay not less than the hours or pay of the employment of the 
first employer. [citation omitted]32 

 
The dissent also said that the language of the 2015 amendment indicated that it is to be applied 
retroactively.33 Further, the dissent stated that the amendment is curative, because the language 
added to N.J.S. 43:21-5(a) was meant to address the situation in which claimants were being 
unfairly denied benefits.34 
 
 Currently there is legislation pending in this area. However, the pending legislation 
addresses N.J.S. 43:21-5(b) rather than N.J.S. 43:21-5(a). The most recent bill suggests defining 
“misconduct” as it is used in the first sentence of N.J.S. 43:21-5(b) and indicating that the employer 
has the burden of proving misconduct, among other changes.35 
 

Conclusion 
 
 Staff seeks authorization to conduct additional research on the retroactivity issue of N.J.S. 
43:21-5(a) to determine whether the statute’s language could benefit from clarification in order to 
prevent the issue raised in Ardan from occurring in the future. 

                                                            
32 Id. at 618. 
33 Id. 
34 Id. at 620-21. 
35 N.J. S. 2439, 218th Leg., 1st Sess. (N.J. 2018). 


